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Comes now Lawyer Attorney, the Guardian ad litem for the minor child, and states as follows: 

Overview

1. In his The Colorado Lawyer article “Medical Information Privacy Under HIPAA: a Practical Guide”, May 2003, pp. 11-24, Fredrick Y. Yu says: “HIPAA does not create privacy for health information where none previously existed; it does create a thicket of regulatory compliance detail where none grew before.” At p. 11. 

2. However, it is clear from his discussion of Federal preemption over state laws that at times, in the places that state health-information regulation previously existed, the higher standards of the Federal regulations now apply. Id., at p. 12, citing 45 CFR § 160.203. 

3. The relatively brief HIPAA law, Public Law 104-191 of 1996, found at http://aspe.hhs.gov/admnsimp/pl104191.htm, does not regulate health information, but rather requires the U.S. Department of Health and Human Services (H.H.S.) to promulgate regulations to regulate access to health information. Yu, id., at p. 11. The focus of approximately one-half of those regulations is called the “Privacy Rule”; 45 CFR parts 160 and 164, and all covered entities must be in compliance by 4/14/03. Yu, id. 

4. 45 CFR 164.512(a)(1)(attached) specifically says: 

A covered entity may use or disclose protected health information to the extent that such use or disclosure is required by law and the use or disclosure complies with and is limited to the relevant requirements of such law.

5. An important “minimum necessary” goal of the HIPAA regulations appears in 45 CFA 164.502(b)(1)(attached): 

When using or disclosing protected health information or when requesting protected health information from another covered entity, a covered entity must make reasonable efforts to limit protected health information to the minimum necessary to accomplish the intended purpose of the use, disclosure, or request. 

6. However, that “minimum necessary” regulation does not apply to uses or disclosures that are required by law, as described by § 164.512(a); 45 CFR § 164.502(b)(2)(v), such as subpoenas. 

Subpeonas

7. As to subpoenas, after saying that a subpoena duces tecum directed at a health care provider (a covered entity) will usually elicit a refusal from the care provider because of state legal privilege, Yu goes on to say: 

The subpoena practice under the Privacy Rule seems more elaborate: disclosure of health information in response to a subpoena in a judicial or administrative proceeding is permitted if the party seeking the information assures the covered entity either that (1) it has given sufficient notice of the request to the individual who is the subject of the information and the individual has not objected or the objection has been resolved; or (2) it has made a reasonable effort to secure a “qualified protective order” from the tribunal. 

At p. 12, citing 45 CFR § 164.512(e)(1) generally.
8. A qualified protective order is a court order limiting use of the record and also requiring return or destruction of the record after its use. 45 CFR § 164.512(e)(1)(v)(A) and (B). (attached).

Psychotherapy Notes. 

9. Psychotherapy notes are defined at 45 CFR § 164.501, as including: 

Notes recorded (in any medium) by a health care provider who is a mental health professional documenting or analyzing the contents of conversation during a private counseling session or a group, joint, or family counseling session and that are separated from the rest of the individual’s medical record. 

10. Psychotherapy notes are defined at 45 CFR § 164.501, as excluding:

Medication prescription and monitoring, counseling session start and stop times, the modalities and frequency of treatment furnished, results of clinical tests, and any summary of the following items: diagnosis, functional status, the treatment plan, symptoms, prognosis, and progress to date. 

11. 45 CFR § 164.508(2)(attached) discusses the release of psychotherapy notes, and to summarize says, that regardless of anything else said in the subpart, psychotherapy notes may not be released by the medical provider without an authorization, except:

a. To treat, train, or defend itself in a legal action.

b. When being investigated by H.H.S.

c. When required by law. 45 CFR § 164.512(a) discussed in 4. above. 512(a) seems to include the 512(e) “subpoena” section.

d. When being investigated by the state.

e. Various other exceptions. See generally Confidentiality of Medical Records and the HIPAA Act of 1996, Murray and O’Rourke, The Colorado Lawyer, March 2001, p. 67. 

Summary and Conclusion.

12. The HIPAA regulations found at 45 CFR parts 160 and 164 do not effect the issuance of and compliance with a Colorado subpoena except as to the requirement that a writing in or with the subpoena assure the medical provider that the patient has had sufficient notice and not objected, or that the requesting party has tried to get a qualified protective order. While counsel has not seen the subpoena, and though the subpoena surely does not include “sufficient assurance” language directed at the therapist, that narrow issue seems moot. Assuming that DDHS has the authority in Colorado to assert both therapist privilege and also to object to release of medical information under HIPAA; see Yu’s discussion as to minors at p. 12, the city attorney’s statement on 3/18/04 that DDHS does not object to release of the medical information would seem to waive both privilege and any HIPAA compliance, both as to the medical record already produced and as to the therapist’s psychotherapy notes. Privilege and HIPAA exist for the benefit of the children herein, not for the medical provider and  § 164.508(2) does not seem to forbid the therapist from providing psychotherapy notes to a party in a court action when, at least, the patient or the patient’s guardian does not object. There is no need for a qualified protective order under HIPAA because DDHS has not objected to release of the medical records, though that begs the question if this Court should limit use of the records to this litigation or require return of the records to the therapist for other state-law reasons. 

13. The distinction between mental health records disclosure and psychotherapy notes disclosure may be for the purpose of allowing the mental health provider to not have to release psychotherapy notes directly to the patient merely on the patient’s request. 

RESPECTFULLY SUBMITTED this Wednesday, July 02, 2008.
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