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	CRCP 26(c) MOTION TO QUASH INTERROGATORIES 

DIRECTED TO THE GUARDIAN AD LITEM


COMES NOW Lawyer Lawyer, the Guardian ad Litem, and moves this court quash the Interrogatories directed to the Guardian ad Litem by mother and her counsel, as attached in two parts hereto, and as six independent grounds for his motion, states as follows: 

1. Counsel certifies that counsel has in good faith conferred or attempted to confer with the proponent of the proposed discovery in order to resolve the dispute without court action, as required by Rule 26(c). 

2. Interrogatories are only to be propounded by parties to parties. C.R.C.P. 33 (Title) and 33(a). Guardian’s ad Litem are not parties to paternity actions. In the Interest of A.R.W., 903 P.2d 10, 12 (Colo. App. 1994) (We agree with the mother's first contention that the GAL was not a party to the paternity proceeding.) C.f. 19-1-111(3), CRS, amended 1992.

3. Rules 16, 26, and 26.2 specifically exclude juvenile matters unless there is a prior court order or is stipulated by the parties. C.R.C.P. 16(a), 26(a), and 26.2(a). There is no prior court order. I would note that these rules may also apply as to the Interrogatories directed by mother and her counsel to father Steven in this matter. 

4. Guardian’s ad Litem are not required to testify if they make recommendations to the court only on evidence that is available to the court. See People in the Interest of J.E.B., 854 P.2d 1372, 1375 (Colo. App. 1993) J.E.B. says: 

If, on the other hand, the guardian ad litem's recommendations are based upon the evidence received by the court from other sources, then they are analogous to arguments made by counsel as to how the evidence should be viewed by the trier of fact.  Opinions and recommendations so based and presented are not those of a witness, but are merely arguments of counsel and examination and cross-examination concerning these should not be permitted. See Rules of Professional Conduct 3.7 and Comment thereto.)

In this matter the Guardian ad Litem’s report consists entirely of testimony by witnesses appearing at court and statements of the mother, the father and the child. The public policy behind not requiring a Guardian ad Litem to testify is that then he or she cannot then advocate for the child. See Rules of Professional Conduct 3.7(a). 


The Guardian ad Litem argues that if the Guardian ad Litem can’t be required to testify, a fortiori he likewise cannot be required to respond to discovery. 

5. If the child Kelley is a party to this action, then the GAL is in a fashion the attorney for the child, and is not any more subject to responding to discovery than would be mother’s counsel. 

6. The interrogatories, in part, are not proper discovery under the Colorado rules.

7. The interrogatories, in large part, have been previously answered by the Guardian ad Litem’ ten page report in this matter.

WHEREFORE the Guardian ad Litem prays this court quash the proposed Interrogatories of mother and her counsel directed at the Guardian ad Litem.

RESPECTFULLY SUBMITTED this Wednesday, July 02, 2008.

______________________
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