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1. STATUTORY AUTHORITY


The statutory authority permitting the State of Colorado to deprive a person of his or her liberty for reasons of mental illness is found at CRS §27-10-101 through 129. The system works like this:


Step One:


The state may evaluate the mental condition of a person in one of three manners. Judicial jurisdictions differ as to which manner they primarily use. 


(1) Any of a peace officer, psychiatrist or psychologist, psychiatric R.N. or psychiatric social worker may take the respondent to a special facility, usually a hospital, for a 72 hour evaluation; a 72 hour hold; §CRS 27-10-105(1)(a), or,


(2) an interested party may file an affidavit with the District Court (Probate Court in Denver) to have the respondent picked up by a peace officer and taken to a special facility, usually a hospital, for a 72 hour evaluation; §CRS 27-10-105(1)(b), or,


(3) that same interested party may file a Petition with the District or Probate Court to have the respondent served with an order requiring he or she report to an appropriate facility for a mental health screening. §CRS 27-10-106. Not remarkably, in the last category a certain number of potential detainees don't show up for their screening.


Step Two:


After or during the 72 hours of screening the facility may either release the respondent or else certify the respondent to a first 3-month detention; an initial short-term certification. §CRS 27-10-107. Thereafter and only thereafter may the facility certify the respondent for a second 3-month detention, an extended short-term certification. §CRS 27-10-108. Thereafter and only thereafter may the facility certify the respondent for a first, six-month detention; an initial long-term certification. §CRS 27-10-109(1). Finally the facility may then certify the respondent for subsequent six-month detentions, extended long-term certifications. §CRS 27-10-109(5). The process is cumulative; the state is not supposed to jump directly to an extended short-term or long-term certification.


Note that a hearing is not mandatory but is only available upon request. Any due process concerns about the state not being required to always hold a hearing were laid to rest by the Federal District Court decision in Brown v. Jensen, 572 F. Supp. 193 (D. Colo. 1983). That decision highlighted the forthwith availability of counsel and the right to a hearing upon request in finding that a system that requires the respondent ask for a hearing meets the requirements of due process. See also Curnow v. Yarbrough, 676 P.2d 1177, 1185 (Colo. 1984). (We conclude that section 27-10-107, without the requirement of a mandatory probable cause hearing, is facially constitutional.) (Emphasis added.) That doesn’t mean the statutory scheme might not be unconstitutional as applied. 





2. 10 DAY HEARING


So, your respondent may have a hearing upon request within 10 days, right? §CRS 27-10-107(6). Well, sort of. The respondent is picked up and held for up to 72 hours for an evaluation. That's up to 3 days. If your respondent is certified, the certification papers created by the certifying facility, on standardized forms, must be in the Court within 48 hours; CRS 27-10-107(2), but because of weekends and holidays this can be longer, say 4 or 5 days. That's 8 days total so far. The Court is required to appoint forthwith a defense attorney. §CRS 27-10-107(5). How long is forthwith? In People v. Clinton, 762 P.2d 1381, 1383 (1988) the Supreme Court allowed the District Court to wait eight days. Now you're up to 16 days. The appointment is mailed to you; two days. So now 18 days total. If the appointed defense attorney sees the respondent the same day the appointment comes in the mail and hand-delivers a request to the Court for a 10-day hearing that same day, which might happen, and if the 10-day hearing is actually set within ten days, the Court still may not hear the matter for 28 days after the respondent is taken off the street. Or longer.


I discuss a possible defense argument for dismissal as to this, below. If, on the other hand, it is your client's wish to extend the 10 days, you may set the hearing later. People in the Interest of Lynch, 783 P.2d 848, 852-3 (Colo. 1989). Setting the hearing later is helpful in jurisdictions where it is difficult for the court to find time for such a relatively quick hearing. The court might have no other choice but to force a hearing date on you despite conflicts in your calendar. When you get to the certification hearing, §CRS 27-10-111(1) requires the County Attorney prove by clear and convincing evidence that the respondent is mentally ill and, as a result of such mental illness, a danger to others or to himself or gravely disabled. The trial may be to a jury or to the Court; id. and the rules of evidence apply. See id. (Hearings shall be conducted in the same manner as other civil proceedings.) See also Suzuki, cited below. Dangerousness must be "present dangerousness" but may be the subject, of expert medical opinion. People v. Stevens, 761 P.2d 768, 774 (Colo. 1988). Yet, oddly, an article in The Colorado Lawyer by Dr. Neil J. Rosen, April 1995, p. 787, concludes that “As a rule of thumb, a prediction that suggests minimal dangerousness is more apt to be true that a prediction that suggests maximal dangerousness.” Colorado has adopted the Lynch I, infra., rule that proof of dangerousness can be shown by evidence of injurious acts, attempts or threats. People in the Interest of King, 795 P.2d 273, 274 (Colo. App. 1990). You may argue that no certification may be upheld without recent proof of acts, attempts or threats. But it is clear that a future likelihood of dangerousness is sufficient. See id., at 274-5. 


It has been usual for many county attorneys to also prove the requirements of §CRS 27-10-107(1)(b) and (c) and cases generally seem to require it. Subsection (b) says the respondent must be advised of voluntary treatment. This is a two-step test and the person who offers must take both steps. Sisneros v. District Court, 606 P.2d 55, 56 (Colo. 1980). But see People in the Interest of Klienfieldt, 680 P.2d 864, 865 (Colo. App. 1984), which to some extent limits the practical application of Sisneros, but perhaps not the necessity that somebody tell the respondent about the possibility of voluntary treatment.. Subsection (c) says the facility that is providing short-term treatment must be designated or approved by the executive director of the department of institutions. The County Attorney sometimes tries to prove this with hearsay. If the proof is a document from the state, argue both lack of foundation under CRE 803(8) and CRE 901(7). The requirements of these two evidence rules must both be met.


Your 10 day hearing, even for the first 3 month certification, may be either a trial to the court or a jury trial; In re Hoylman, 865 P.2d 918 (Colo. App 1993), though dicta in that case suggests the Legislature could get rid of jury trials.  


You may ask for an independent evaluation; §CRS 27-10--111(2), though this is rarely helpful as the second doctor will likely be allowed to rely on the hospital records and his or her opinion, if similar, might come in as evidence if the evaluation goes against you, as it often does.


However, note the possible application of People in the Interest of T.S.B, 785 P.2d 132 (Colo. 1990). In that dependency and neglect action, under Title 19, the Supreme Court ruled, at p. 138, that the expert appointed for the respondent parent for the termination hearing could not testify against the parent because of privilege. The privilege cited was not a medical or therapist privilege but a part of the attorney/client privilege. The logic would seem to be parallel. If this translates to the mental health cases, a second opinion might be a much better idea.


You may petition the Court at any time, apparently, to place your respondent in a less-restrictive setting. §CRS 27-10--16(1)(b). However, not only is this not a jury question but is procedural and must be decided by the Court; People v. Bailey, 745 P.2d 280, 281 (Colo. App. 1987); People in the Interest of Lees, 745 P.2d 281 (Colo. App. 1987), isn't subject to clear and convincing proof; id, and is your burden by a preponderance of the evidence. People v. Stevens, 761 P.2d 768 (Colo. 1988). Bailey and Lees, incidentally, are based on Colorado habeas corpus law and they and Stevens seem to be in conflict with the Alabama Federal District Court decision in Lynch I. infra.


The law seems to say that a hearing is mandatory after the state files the first petition for long term certification; the first six month certification. While §CRS 27--10-109(2) is not unambiguous as to this requirement, courts have cited this "mandatory" hearing as part of the due process underpinning that supports the constitutionality of the Colorado statutory scheme. Brown, cited above. In fact, courts often don't hold this hearing at all. Various jurisdictions have various methods to circumvent this hearing, but many jurisdictions extend the respondent the right to have a hearing at any later time during the long-term certification, usually in the court's order, which probably makes any violation of the mandatory nature of the hearing moot. If you don't ask for a hearing, you don’t have an adverse order from which to appeal. If you push for a hearing, get one, lose, and then appeal, it’s going to be hard to show that your client has standing to complain that he or she didn’t get due process. 


Two other important statutory citations include the definition of gravely disabled; §CRS 27-10-102(5), and the definition of mentally ill, §CRS 27-10-102(7), which brings the definition more in accord with the stricter requirements of People v. Taylor, 618 P.2d 1127, 1134 (1980).


The Colorado statute has withstood constitutional challenge as recently as 1988. Stevens, cited here somewhere.





3. CHANGES FOR CHILDREN


A powerful change for the better for children arrived with In Re the Matter of P.F., Jr. v. Walsh, 648 P.2d (Colo. 1982) where the Supreme Court, affirming the Pueblo District Court, Abrams, J., ruled that children cannot be involuntarily admitted to a mental health facility by their parents or guardians without statutory, due process admission standards. 


This probably prompted the 1983 amendment of §CRS 27-10-103(3), which now sets out such due process admission standards. This is often an internal hospital matter and the appointed attorney rarely gets involved. Note this case, and Sisneros, supra. and Clinton, supra. are all cases brought to us by Pueblo Legal Services, which has at times had a dedicated mental health defense program at the Colorado State Hospital.


Mental health defense cases involving children sometimes arise as part of dependency and neglect actions and are subsumed under Title 19 and are heard by the juvenile judge. Take special care to be prepared on even the most basic issues, as the judge and county or city attorney hearing juvenile cases often are not accustomed to the mental health law. In Denver, where the Probate Court is separate from the Juvenile Court, the Juvenile judges have at some times been sworn as special Probate Judges by action of the Chief Justice. 





4. HISTORICAL CASE LAW AUTHORITIES


The two most important older cases in Colorado mental health law are:


(1) The widely-cited Taylor, (cited above), which requires the statutes to be liberally construed to protect the respondent, and also:


a. requires some finding of dangerousness or grave disability.


b. requires a nexus between the mental illness and the dangerousness or grave disability.


c. allows clear and convincing proof rather than that beyond a reasonable doubt.


d. requires the commitment must meet constitutional due process standards.


e. requires that mental retardation alone is not sufficient for certification. See also §27-10-102(5)(c).


f. allows proof of specific acts to prove dangerousness.


g. allows the petition to not allege imminent danger.


h. requires evidence obtained at a hearing to NOT be used in later criminal actions but respondent can't plead the 5th.


i. and allows the respondent to limit the testimony of his or her physician by privilege in certain circumstances.


(2) People v. Medina, 705 P.2d 961 (Colo. 1985), which expanded the Supreme Court's decision in Goedecke v. State, 603 P.2d 123 (1979). Goedecke said that not all certified respondents are incompetent to participate in their treatment despite being mentally ill. Respondent Goedecke was allowed to refuse antipsychotic medications because it was not shown, after a hearing, he was incompetent. Medina outlines such a hearing procedure and goes farther to say that even an incompetent person may rightfully refuse medications. To overrule a patient's refusal to take antipsychotic medications the State must have a hearing and prove:


a. The respondent is incompetent to participate effectively in the treatment decision.


b. Treatment is necessary to prevent (either) a significant and likely long-term deterioration in the respondent's mental condition OR to prevent the likelihood of respondent causing serious harm to himself or others in the institution.


c. A less intrusive treatment alternative is not available; and,


d. The respondent's need for treatment is sufficently compelling to override any bona fide and legitimate interest of the respondent in refusing treatment. at p. 973.





5. THE MEDS HEARING


The respondent gets an appointed attorney for the forced medications procedure. Medina, at p. 972. The burden of proof is "clear and convincing" and is on the state. Id. at p. 972. In defending at a medication hearing note that it is inherent that the patient be certified. If you beat the certification, the State can't force meds; See People in the Interest of Schmidt, 720 P.2d 629 (Colo. App. 1986), most obviously because the respondent can then leave the hospital. See generally Medina. Always ask your client if the medications are causing him or her discomfort because you must show his or her legitimate interest in refusing the medications is bona fide. Id. at p. 973. Always ask the doctor to list the possible side effects of the drug of choice. For the Thorazine family these side effects may include blurred vision, dry mouth, constipation, urinary retention, restlessness, stiffness, sedation, nausea, tremor, blood cell changes, tardive diskinesia which includes chronic, involuntary movements of the head and jaw, and, of course, malignant hyperthermia (Neuroleptic Malignant Syndrome) which includes soaring body temperatures, muscle breakdown and sudden death. Five new anti-psychotic meds, including Resperidol, Olanzapine and Clozeril and others, avoid the worst of these side effects but may be less frequently used because of their expense. 


While refusal by the patient to take medications need not be monolithic, but may merely be reluctance, the order for forced meds can't extend past the time of the present short term or long term certification. Hopkins v. People, 772 P.2d 624 (Colo. App. 1988). A very few drugs, such as the antipsychotics Haldol and Prolixin, can be given in an implanted or injected, slow-release form (decanoate) such that a shot late in the certification period could allow the drug to be released into the respondent's system after the end of the certification. It is arguable that this violates Hopkins.


Medina applies also to electroconvulsive therapy. People in the Interest of M.K.M., 765 P.2d 1075 (Colo. App. 1988). M.K.M. may arguably require additional kinds of proofs by the County because of 2 CCR 502-1(V-A-4).


Occasionally you will discover, usually through the doctor's affidavit or letter attached to the motion for forced meds, or your careful research of the medical record at the hospital, that your client is presently being required to take medications as an emergency matter without a court hearing, as allowed to an extent in the Medina case on p. 974. You may ask for a hearing "as soon as practicable." at. p. 975. Seeing as the Doctor gets a hearing within ten days of his or her filing of a petition for forced medication; §CRS 27-10-111(4.5), you may argue that due process fairness requires that you also get a hearing on the subject within ten days. 





6. 10-YEAR OLD CASES


The two important cases from about ten years ago are Clinton, 762 P.2d 1381 (Colo. 1989), and People in the Interest of Lynch, 783 P.2d 848 (Colo. 1989).


On October 17, 1988, the Supreme Court Clinton case marked the end of an exciting year for mental health defense. The Court of Appeals version of People in the Interest of Clinton, 742 P.2d 946 (Colo. App. 1987) had allowed the defense to require the trial court dismiss the certification and free the respondent from the hospital upon proof of procedural errors by the certifying doctor, the hospital or even the Court. The Court of Appeals relied on a line of cases beginning with Barber v. People, 127 Colo. 90, 254 P.2d 431 (1953). Barber appeared to say that all procedural errors were jurisdictional and that upon proof of such a procedural error, the trial court's jurisdiction ended. In Clinton, the court did not appoint an attorney for the respondent for 8 days (4 business days) and the trial court agreed that such a time was not "forthwith" as required by statute. The trial court, however, refused to dismiss the case because the request was not timely raised and no prejudice was shown. During that year Denver metro area Courts would, for instance, regularly dismiss certifications because the certification papers from the hospital did not get to the court within 48 hours as required by the statute. A myriad of other technical defenses were available to the creative defense counsel. See 17 The Colorado. Lawyer 1327.


The Supreme Court ended that excitement, reversing the Court of Appeals and affirming the decision of the Pueblo District Court, Tracey, J. The passage in Barber, they said, which seemed to create this broad rule of dismissal, "was not necessary to the disposition of the issues presented in Barber and should be recognized as dictum without precedential effect." at p. 1385. The Supreme Court carefully distinguished those errors that prevent subject matter jurisdiction from reaching the trial court, such as notice errors, process errors or statutory limits on the trial Court's jurisdiction, from errors that only suggest due process concerns. While these latter errors may require dismissal if they cause a substantial impact on the respondent's due process rights, they don't mandate dismissal. The Supreme Court's distinction in Clinton substantially limited the defense counsel's chance for a procedural dismissal as such a dismissal will probably require an extreme due process violation. Lynch, citing Clinton, makes the distinction clearer.


Under Clinton, the proper analysis of cases involving deviations from the statutory requirements governing mental health certification proceedings involves two sets of inquiries: (1) whether the defect involves "notice or process, or failure to satisfy the statutory (residence) requirements limiting the court's jurisdiction," (citation omitted) or, if a non-jurisdictional deviation is involved, whether the defect concerns a failure to comply with essential statutory provisions grave enough to "undermine confidence in the fairness and outcome of the certification proceedings." (citation omitted). at p. 851.





7. RECENT CASES


In a recent case on procedural due process the Supreme Court ruled that failure to give the respondent a copy of the long-term certification pleadings is jurisdictionally fatal. Gilford v. People, 2 P.3d 120, 128 (2000). This is an important warning that the 1950’s procedural due process cases are not as dusty as they may seem. 





8. FEDERAL CASES


The seminal Federal Supreme Court case of O'Conner v. Donaldson, 422 U.S. 563, 45 L.Ed. 2d. 396, 95 S.Ct. 2486 (1975), though arising as a damages suit against the state, involved the holding of a non-dangerous but mentally ill person involuntarily. The case forbid such holding and applied constitutional standards to mental health commitment. Id, at p. U.S. 573, L.Ed. 2d 405.


The more sweeping and interesting case is Lynch v. Baxley, 386 F. Supp. 378 (M.D. Alab. 1974); the Federal Lynch I case. The Court in that case broadly covered the Mental Health field and the case is good reading in preparation for any appeal. The Court says, in part,


1. The state must afford the respondent constitutional due process if the respondent is held involuntarily. Id, at. p. 387.


2. There must be a probable cause hearing within a reasonable time. Id, at. p. 388. However, note that Colorado's system of having a quick hearing on all the issues rather than a probable cause hearing early and a full hearing later, passed constitutional muster in Brown v. Jensen, 572 F. Supp. 193 (D.C.Colo. 1983).


3. There must be adequate notice, appointed counsel, and the state must allow the respondent to appear at a full hearing not later than 30 days from the date of initial detention. Id, at p. 388.


4. The contents of the notice must include:


a. The date, time, and place of the hearing.


b. A clear statement of the purpose of the proceedings and possible consequences to the respondent.


c. The alleged factual basis for the proposed commitment.


d. Statement of the legal standard upon which the commitment is authorized, which would be "clear and convincing" in Colorado. This has been limited by later Federal cases.


5. The respondent must appear and participate. Id, at p. 389.


6. Dangerousness must be proven by a recent, overt act, attempt or threat. Id, at p. 391.


7. The respondent must present a real and present danger. Id, at p. 390.


8. There must be a treatment available for the illness unless there is no known treatment. Id, at p. 391.


9. The state must prove the placement is the least restrictive environment. at p. 392.


10. The respondent has a right to a jury trial. Id, at p. 395. 


11. Lynch III, at 744 F.2d 1452 (CAll Ala. 1984), requires the place of evaluation may not be a jail.


Other valuable Federal cases include:


1. Lessard v. Schmidt, 349 F. Supp. 1078, vacated 94 S.Ct. 713, 414 U.S. 473, 38 L.Ed.2d 661, on remand 379 F. Supp. 1376, vacated 95 S.Ct. 1943, 421 U.S. 957, 44 L.Ed.2d 445, on remand 413 F. Supp. 1318 (D.C.Wis. 1972).


2. Suzuki v. Quisenberry, 411 F. Supp. 1113 (D.C. Hawaii 1976).


3. Doremus v. Farrell, 407 F. Supp. 509 (D.C. Neb. 1975).





9. ADVERSARIAL HEARING and ETHICS


The mental health defense counsel is NOT a Guardian ad Litem. You must NOT make the decision for your client to have a trial or not have a trial. Prior statutory provisions of Colorado law required appointment of a Guardian ad Litem to do what was best for the respondent. §CRS 71-1-8, 1963; §CRS 71-1-4, 1953. No defense attorney was appointed. See generally id. The present, modern provisions were adopted in 1973, became effective July 1, 1975 and seem to require that an appointed attorney be a zealous advocate for the respondent and the respondent's position. The statute calls the appointed attorney "an attorney." The Colorado Code of Professional Responsibility, DR-7-101 was titled, "Representing a Client Zealously." It stated that a lawyer should not intentionally fail to seek the lawful objectives of his client. (A)(1). The present Rules of Professional Conduct 1-14 says you must treat your client just like any other client, as far as is possible. What 1-14 does NOT say is that you may ever substitute your judgment for your client.


In certain areas of legal representation not affecting the merits of the cause or substantially prejudicing the rights of a client, a lawyer is entitled to make decisions on his own. But otherwise the authority to make decisions is exclusively that of the client and, if made within the framework of the law, such decisions are binding on his lawyer. We suggest that deciding for your client whether your client should have a trial affects the merits of the cause and substantially prejudices the rights of your client. Further, and most importantly, Federal case law mandates the respondent have the right to adversarial counsel, not a traditional G.A.L. In the Federal Lynch I case, cited above, the Alabama Federal District Court, Johnson, J., says:


(T)he right to counsel is a right to representative counsel occupying a traditional adversarial role. Where state law requires or permits the appointment of a Guardian ad litem, such appointment shall be deemed to satisfy the constitutional right to counsel if, but only if, the appointed guardian is a licensed attorney and occupies a truly adversary position. Id, at p. 389. 


Other cases concurring include Suzuki, cited above, saying that a GAL is no substitute for effective assistance of counsel and Lessard, cited above, at p. 1097, saying that a GAL is no substitute for an adversarial counsel.


If you decide for your client that she or he is obviously mentally ill and gravely disabled and doesn't need a trial, you have become psychiatrist, jury and judge.





10. SPECIFIC DEFENSE ARGUMENTS


The following is a list of defense arguments that, if properly developed at the trial court level, might just be successful issues on appeal. Some of them are suggestions arising from the newer cases or presently on appeal. Some are hoary notions I’ve bothered Probate and District Court Judges with for years. Mostly Probate Judges. I include no batteries and no warranties.





1. There are two events left after Clinton, which should theoretically still require the Court immediately to dismiss the certification because of failure of in personae jurisdiction. These are failure by the hospital to file the matter in the right Court, such as filing in Denver when the respondent resides only in Jeffco and was picked up in Jeffco; See Rickey v. People, 267 P.2d 1021, 129. 174 (Colo. 1954); Kendall v. People, 252 P.2d 91 (Colo. 1953), or failure by the hospital to give the statutorily required notice to the respondent. Hultquist v. People, 236 P. 995, 77 Colo. 310 (1925). The first is not likely to be a frequent occurrence and while I’ve said for years that the latter you are not likely to be able to prove, Judy Firestone did exactly that in Guilford, infra. 





2. The continuing availability of defenses based on subject matter jurisdiction is shown in People in the Interest of Santorufo, 844 P.2d 1234 (Colo.App. 1992) and People in the Interest of Lloyd-Pellham, 844 P.2d 1309 (ColoApp. 1992) and I’ve gone on and on about that at The Colorado Lawyer, Nov. 1993, p. 2389, and I won’t bother you with it here. 





3. You will find due process violations more frequently. If the due process violations in any case add up sufficiently "to undermine confidence in the fairness and outcome of the certification process"; Lynch, (Colo. 1989) at p. 852, the court must dismiss. The court will "(l) evaluat(e) the gravity of the deviation from statutory provisions, including a consideration of due process concerns, and (2) determin(e) any prejudice to the respondent caused by the deviation." id.


The best example of a due process violation which, standing by itself, should mandate dismissal of the certification is failure by the court to hear the matter, without waiver by you or by the respondent, within 10 days from the day your written request is stamped in at the court. This is a due process violation and statutory violation similar to criminal speedy trial.


Another possible due process violation which should mandate dismissal is failure by the court to set and hear the whole matter within a fairly reasonable time of the day the respondent was first taken off of the street by the sheriff or first held on a 72 hour hold. The Federal Lynch I sets a 30 day limit; at p. 388, and while the Colorado statutory scheme was approved by the Colorado Federal Distict Court; Brown, cited above, that does not mean the State hasn't violated the respondent's due process “as applied” to your specific case facts. If you can point out where the hospital, or court, in violation of the statue, delayed at several steps in your case and caused a total, long delay over 30 days from the day the respondent was first detained, you might win a dismissal, or an appeal.


Moreover, some cases have set a shorter maximum detention without a full hearing; some statutory, some as minimum due process. Lessard, cited above, (10 to 14 days); Coll v. Hyland, 411 F. Supp. 905 (D.C .N.J 1976) (19 days); Boremus, cited above, (16 days).


Other examples of small things that might total to a large due process violation are:


a. The notice of certification must state facts sufficient to establish reasonable grounds. §CRS 27-10 107(2). The affidavits of the doctors are often woefully inadequate or conclusory.


b. The application for certification must be signed by a "professional person", defined at §CRS 27-10 102 (11), who is "on the staff" of the evaluation facility and who participated in the evaluation. id.


c. The application by the doctor or policeman for a 72-hour hold (called an M-1) must state the facts set out in §CRS 27-10-105(2).





4. It is not infrequent for the County to rely heavily on the testimony of one witness; their expert. The expert can testify, as an expert, to mental illness, grave disability and dangerousness. If the expert were to testify only as to hearsay events and had never seen the patient, his or her testimony would have to be backed up by some sort of direct evidence such as testimony of a staff member, a family member or introduction of the records of the hospital; the chart. The expert has almost always seen the respondent once or twice, however. But the duty of testifying in Court usually falls on the new doctors, the residents. They frequently shift from hospital to hospital. The expert may not have actually witnessed a dangerous act, a dangerous attempt or heard a threat by the respondent. While the expert can still then testify creditably to mental illness or grave disability, dangerousness is a more subtle element to prove.


The Federal Lynch I, cited above, requires "present" dangerousness and proof of a recent, overt act, attempt or threat. If you pin the expert down as to whether he or she saw firsthand the alleged dangerous act, and he or she did not, and if the County does not put on some sort of firsthand evidence, you may rightfully argue that if there's no firsthand evidence on that element, there's no proof and, thus, no certification. See Farrar v. Total Petroleum, Inc., 19 Colo. Law. 11, p. 2294, November, 1990. (Expert opinion that relies upon an unreliable, unsupported assumption is not competent evidence under CRE 703.)


In his December, 1988, Colorado Lawyer article; 17 The Colorado Lawyer 2337, 2348, Hearsay as a Basis for Opinion Testimony, Stephen H. Cook says:


“A critical distinction for the practitioner to remember in all (CRE) 703 cases is that, although inadmissible data may be used to form an opinion under 703, it is not proof of the matter asserted. As such, the hearsay data, on its own, cannot be used to prove the existence of any given fact.” (Material omitted)


However, for the purposes of a motion for summary judgment or directed verdict, in some cases, this distinction of limited admissibility may be crucial. If proof of a particular fact is a necessary element to a given claim or defense, and the only evidence of such fact is presented through hearsay data offered as a basis for an opinion under rule 703, the claim or defense must fail as a matter of law. Id, at p. 2348.





5. A similar defense is found in Suzuki, cited above. Suzuki says that if the only evidence presented by the state is the statement of the respondent gathered from the respondent by an examining physician who has never seen the respondent before, then there can be no commitment.





6. The Taylor case, cited above, offers a possible defense based on privilege. Taylor says at p. 1140 that any information a psychiatrist acquired about the respondent during the time the psychiatrist attended the respondent during a period of voluntary treatment, is privileged, if necessary to prescribe or act for the respondent. While People in the Interest of Hynes, 917 P.2d 328, 330 (Colo. App. 1996), decided since Taylor, says that the information gathered by a treating psychologist in one certification period is not privileged in the trial concerning a later certification period, there is no case overruling Taylor as to information gathered during voluntary treatment. This is the first of two hazards created for the State if a patient is certified directly from voluntary treatment 





7. The second hazard is People in the Interest of Schmidt, 720 P.2d 629 (Colo. App. 1986). The case arose because an otherwise quiet patient would not take the medications the hospital thought were necessary. So the hospital began a 72-hour hold in order to certify the patient and then, after a hearing, require meds. The Court of Appeals rejected this method of certification saying a voluntary patient can't be evaluated with a 72-hour hold unless he becomes dangerous to himself or others or seeks release. Again, the Clinton case, cited above, may limit this defense.





8. A patient must be gravely disabled at the time of the hearing to support the certification on those grounds. The court may not look to a speculative future. In People in the Interest of Bucholz, 778 P.2d 300 (Colo. App. 1989), the patient at the time of the hearing was living outpatient and his symptoms were controlled by antipsychotic medications. The Court of Appeals ruled the District Court could not base its order extending the certification on the possibility of respondent becoming gravely disabled in the future if he refused to take his medication. This has been upheld by the Court of Appeals in an unpublished opinion from 2000. 





9. The County Attorney must prove a nexus. §CRS 27-10-111 requires the County attorney prove at the hearing that the respondent is mentally ill, and as a result of such mental illness, a danger to others or to himself or gravely disabled, by clear and convincing evidence. (Emphasis supplied.) Taylor, at p. 1134, says:


“Mere disability alone, even if found in conjunction with mental illness, is not enough to warrant involuntary commitment. Rather this disability must arise as a result of the mental illness.”


As an example, note that §CRS 27-10-102(5)(c) states: "A person of any age may be 'gravely disabled', but such term shall not include mentally retarded persons by reason of their retardation alone." So mental illness in conjunction with mere retardation cannot be the basis for involuntary certification. If there is not further proof of dangerousness or grave disability, there is no nexus. Arguably if the proof of grave disability from the mental illness is exactly the same as that from the retardation, it is not sufficient to prove grave disability.





10. Tyars v. Finner, 709 F.2d 1274 (C.A.Cal. 1983) says restraints in front of a jury without behavior justifying restraints and without an opportunity for the respondent to show he or she can behave and without a warning from the court is a violation of due process.





11. Stepp v. Estelle, 524 F. 2d 447 (C.A. Tex. 1975) says that the mere fact of a suicide attempt, standing alone, does not prove mental illness or incompetency.





11. A DEFENSE GLOSSARY OF COMMON PSYCHIATRIC TERMS





Milieu Therapy. 


Making a patient who is possibly mentally ill hang around with other possibly mentally ill patients in a locked ward until the patient gets better. 





Patient Denial. 


If a sane person denies he is insane; that’s healthy. 


If a person whom a psychiatrist believes is insane, denies that he is insane, that’s NOT healthy. And, of course, it proves he’s insane. See Catch 22, 1961, by Heller, Joseph, 1923-1999. 





(Add your own favorites here.)





12. RESOURCES


See the ever-evolving information available in the Mental Health section of www.JuvenileLaw.net. 





Phil James


303-756-5424


Phil@Lawyer.com


�





�





�





�





� PAGE �2�











