GUARDIANS AD LITEM
1. Maxims for Guardians ad Litem
A. Very little in juvenile law can be simplified to a bumper sticker. If you always “Listen to the children” you will always send abused children home, because that’s where they almost always want to go. 

B. Taking kids--It’s an easy decision to keep children out of the home. The tough decision is when to send them back to parents who just might abuse them again.

C. Social Workers--So who do you listen to? Maybe sometimes the social worker? You are an attorney, not a social worker. (Well, some of us are social workers or nurses, but not many.) If you find yourself disagreeing with experienced social workers a lot, maybe you’re doing something wrong? 

D. Sex Abuse 1--Not every female child with behavior problems has been sexually abused. It may be 30% or 40%, but it’s not 100%. Much fewer are presently being sexually abused. 

E. Sex Abuse 2—take the abuser out of the home, not the victim.

F. Termination vs. permanent custody—turning our backs on grandparents.

G. Kids in placement—Don’t allow the placement to condition visitation with family on an adolescent’s behavior. An adolescent always has the right to visit with his family. It’s okay for the placement, for safety reasons, to require the parents or family to come to the child, to have supervision of the visit, and sometimes even to limit a badly behaving parent from visitation. But withholding the child’s right to visitation is never an appropriate consequence for bad behavior.

H. Right and Wrong—Bad results don’t necessarily mean you made a bad decision. Key to the success of your decision to return the child, or not return the child, or any D&N decision, is “With the facts we knew at the time, was it the right decision?” Fortunately the judicial officer has to make the actual decision. Let him or her worry about it. 

I. Let it go. Getting into personalities with the social worker is a waste of the children’s precious time. So the social worker won’t call you back. Yes, that’s probably a violation of the statute. So take the extra time to call the therapist regularly. Don’t call the supervisor unless it’s really, really urgent.

J. Judges and Magistrates—You ain’t gonna win in a fight with a judge. Consider changing to fit HER requirements, or find a different place to practice. 

K. Psych Evaluation. A REAL psych eval takes more than 45 minutes. D&A evals require UAs.

L. Changing the environment vs changing the people—Mr. Croker’s 12th grade social studies class. Mostly we as the perpetrators of state intrusion into citizen’s lives don’t really change their personalities much. That doesn’t mean we don’t have a salutary impact. We often do. But if you believe that 6 months of a D&N treatment plan is going to permanently change the underlying inadequacies in mother’s personality that cause her to allow a succession of boyfriends to abuse her and her children, you need therapy. Cognitive therapy.

2. No-Faults. 

Be wary of finger-pointing no-fault admissions or no-fault admissions by every party. In TRW the appellate court ruled the trial court should have immediately given back to the father the one child that the jury did not adjudicate when the mother had made a finger-pointing no-fault admission. There is no appellate case where both parents admitted a no-fault and were terminated. There is case law where the appellate court supported eventual termination of the parent who initially admitted no-fault but failed at the treatment plan. The other parent admitted a “fault” admission. 

3. Contact with children. 

Be careful about making derogatory remarks, or thinking derogatorily, about the style of other Guardians ad Litem. There are lots of different good ways to be a good guardian ad litem. Some guardians ad litem don’t see the kids as much as you do. That doesn’t mean they are not active in helping direct the case by communicating with the social worker, the therapist, and the court. That doesn’t mean that they are not aggressively participating in the courtroom to protect the best interests of the minor child. On the other extreme, some guardians ad litem see the kids monthly and participate regularly, in person, in therapy. Some guardians ad litem have nursing or social worker degrees. Some are accountants. Each brings his or her strengths to the children. Don’t be intolerant.

With that said, not seeing the children at all is not appropriate. 

4. Child protection vs. Adolescent management

In a remarkable difference from child protection of little children, representation of tough 16 year olds who have been on the street for two years requires different thinking from the guardian ad litem. You really can’t force them to do anything. If they are going to run, then they will. While more RTC placements are cropping up in Utah and other states, which are much harder to run from than a placement in downtown Colorado Springs or downtown Denver, still a determined runner will find a way. You may find yourself faced with the choice of allowing the child to return to a severely neglectful home, that you wouldn’t consider in a thousand years if the child were 8, or having the child be in danger out on the streets. A 16 year old is much better able to take care of himself in a neglectful home, and just maybe you can get him to go to school for a while and do some therapy as a trade off for being home. If he’s on the run, you have NO way to get him educated. 

But always keep the thought of Utah in the child’s mind. HE doesn’t know if you will ship him off to Utah or not.

A word about consistency. It is, of course, to be preferred to teach children of all ages that behavior has its consequences. Bad behavior should have swift, measured consequences. But sometimes that’s not going to happen no matter what you do. Sometimes you just have to give it up, and let the adolescent learn her lesson in a harder fashion. You can’t save every child, and many of them are going to break your heart no matter what you do. 

5. Interstate Compact

a. Kids have to be moved out of state  frequently. Sometimes that move is regulated by Section 24-60-1801, CRS, The Interstate Compact on Placement of Children. It is not well written.

b. In one place the statute says the Interstate Compact involves only a move to a “family free or boarding home,” whatever those are, and to a child-caring agency or institution. Article II.

c. In another place the statute says that the state sending the child must give written notice to the state receiving the child, but only if the child is being sent to a foster care placement or as a preliminary to adoption. Article III(b). Foster care placement is not defined. The child then can’t be sent until the receiving state gives permission. There’s apparently no requirement to give written notice if the child is going to another state for care in a child-caring agency or institution that is NOT foster care. 

d. The Interstate Compact always does NOT involve homes for the mentally ill or retarded or primarily educational or medical facilities. Nor does it apply to placements by families with family or friends. Article VIII(a).

e. Note that sometimes Colorado Departments of Human Services say that they can’t send the child until a “4E” determination is made. That means “Who is going to pay?” If the child is 4E-eligible Federal Medicaid will pay. If the child is not 4E eligible the state will have to pay. This is separate from the purposes and language of the Interstate Compact. Don’t let Human Services hold up placement of the child because the social worker didn’t quickly begin the 4E eligibility process. See §20-60-1803(4).

6. Termination

a) Guardian ad litem in termination trial, or any argument. Don’t slide factual information into your closing argument. “I saw mom at court that day and she was obviously drunk.” It’s not fair. It’s a violation of the Rules of Professional Responsibility. And it may subject you to cross-examination under JEB. 

b) What does the GAL do when human Services won’t terminate. 

I.
File the termination motion. The GAL has that power. In the Interest of M.N., 950 P.2d 674 (Colo. App. 1997). If the department wants to return the child to the parents, ask for a custody hearing. Then if you win the custody hearing, next you file the termination motion. If you lose the custody hearing or if the court won’t allow one, the court has spoken. Remember that’s why they get the big bucks. It’s hard to win a termination motion as guardian ad litem when the witnesses you use are the Human Services witnesses who participated in the decision to not file a termination motion. But it’s good for the county attorney to be reminded occasionally that you are always ready to try to do the right thing for the child, no matter the time and effort.

II.
Force an alternative. 

If Human Services wants permanent custody with the relative, often a grandparent with few assets. Lobby the social worker explaining why she should terminate, visit the relatives and explain the two big problems of permanent custody (ongoing legal involvement by the parent and contingent sources of funding), and then explain to all that you are going to go to court and ask the court to require the Department of Human Services to pay the relatives to be foster parents; a child-specific foster home. Don’t be put off by “foster care requirements.” Tell the social worker you will argue that the requirements for foster care are higher than for adoption, and that’s not right. (Ironically there is no requirement for parenting classes for adoptive parents, for instance.) Or, you point out, if Human Services doesn’t like the idea of paying foster care dollars for 10 years or so, the department could choose to terminate, and push any costs from their pockets to the federal dollar. The county attorney may argue in return that the Adoption and Safe Family’s Act forbids continuing foster care. The Adoption and Safe Family Act is Human Service’s problem. I do not know of a judge who believes the Federal Law forbids the state court from ordering long-term foster care in the appropriate situations. Also remember that the present $300 “family share” TANF money available to Colorado relatives who have permanent custody of children is dependent on the welfare surplus dollars available this year. These dollars will obviously not last forever. 

But don’t try to overrule the relatives. Your full disclosure of the upside and the downside is about as far as you should go. The relatives are the ones who have to raise the child, not you. 

7.
Resources: 


www.abanet.org/child ABA site.


www.JuvenileLaw.net The website of Colorado’s own juvenile lawyers.


ABA’s Child Law Practice. A small monthly pamphlet. Get information by emailing childlawpractice@staff.abanet.org.
