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Case #: 72JP1001

	PETITIONER’S MOTION FOR REVIEW


(This is from a Juvenile Case—District Court DR case might be different.)

COMES NOW Petitioner Dad, by and through his attorney, Attorney, and in accordance with §19-1-1-8(5), CRS 2004, moves this Court review the ruling of the Magistrate and reverse it and thereby find that the petitioner is not in contempt of court, reduce the sentence, and return his posted bond, and as grounds therefor, states as follows: 

1. On 10/3/77 this court issued an order for a contempt citation, the motion for which alleged that the court has ordered petitioner to pay $14.60 per month beginning 3/1/78 and that the petitioner has failed to make payments. 

2. The contempt citation went to trial 6/20/75 and the trial court found the petitioner guilty of contempt of court and sentenced him to 180 days in jail, which he is currently serving. 

3. Petitioner was determined to be indigent in this matter and continues to be indigent, especially as he is incarcerated, and moves this Court order a transcript of the trial and all preliminary matters occurring on 6/20/75 be prepared for the purposes of this review without cost to petitioner. 

4. As sanctions have been imposed, and despite being part of an ongoing paternity case, this matter is final for the purposes of appeal; CRCP 107(f), and presumably, for review.

5. The Magistrate erred as follows: 

a. The Magistrate erred in denying petitioner’s written Motion to Strike. The Motion to Strike sets out that the trial court did not have subject matter jurisdiction to proceed for failure of the State to plead all of the elements of the offense, as required by case law. Petitioner attaches a copy of that motion hereto. 

b. The Magistrate erred in admitting a copy of the Family Support Registry record, as it is hearsay, unauthenticated, is a violation of the petitioner’s right to confrontation as applied to the special facts in this case, and, for the first time now on review, petitioner asserts that even if §14-14-110(1) is both a hearsay and authentication exception, it nonetheless violates petitioner’s right to confrontation as guaranteed by the Constitution of the Unites States, Amendments, Article VI. 

c. The Magistrate erred in not allowing petitioner to continue the trial to obtain genetic testing as, in contrast to the facts in People in the Interest of J.A.U., 47 P.3d 327, 333 (Colo. 2002), the previous paternity testing was only testing by blood type and is not as accurate as the current genetic testing. 

d. The Magistrate erred in not allowing petitioner to continue the trial, as mother’s stalking of him, adversely affected his ability to defend. 

e. The Magistrate erred in not returning the surety bond or personal bond to petitioner at the time he appeared at court on a bond return, or at the time of trial. The Magistrate’s reading of §14-14-110(5), CRS 2004, to always require any bond to be applied to the child support obligation is a misreading of the statute and is logically inconsistent with §14-14-110(4), CRS 2004, which permits surety bonds. 

f. The Magistrate erred in not granting a timely requested oral continuance motion to allow petitioner to prepare further. 

g. The Magistrate erred in denying petitioner’s mid-trial motion to acquit, which was based on the grounds that the state failed to produce any material or significant evidence that petitioner had knowledge of the order to pay child support. While petitioner mother did testify that petitioner was present at the hearing at which the court ordered child support, petitioner denied that he was there, and petitioner mother also testified that she had never spoken of the child support order with father. 

h. The Magistrate erred in finding that there was evidence beyond a reasonable doubt that petitioner knew of the child support order, as the only evidence of that was that petitioner mother said petitioner was at the hearing 46 years ago at which the original order was put on the record. Counsel believes that the trial court did not take judicial notice of the minute order, but only of the written order, which does not reflect petitioner father’s appearance. 

i. To the extent that the original order for child support was not entered or mailed in accordance with CRCP 58 or is otherwise irregular, the Magistrate erred in proceeding to trial and, further, erred in taking judicial notice of the order. The minute orders reflect that petitioner father appeared in court at least on 5/16/77 and 7/13/77 and was present in court with counsel on 2/2/78. The magistrate issued an oral order for child support on 2/2/78. The written order was executed by the magistrate on 2/24/78. Counsel cannot find a mailing certificate or similar document or notation that indicates that the court clerk mailed a copy of the written order to petitioner father, and therefore the order was not a valid order., as petitioner father was not present when the order was signed, had previously appeared, and the signed judgment was not immediately mailed by the court. CRCP 58(a). This error amounts to a due process violation so severe that the only reasonable remedy is dismissal. See generally People in Interest of Baby Girl D., 44 Colo. App. 192, 610 P.2d 1086 (1980) (When the General Assembly imposes mandatory requirements by the use of the term "shall," an appellate court may not ignore the total failure to meet those requirements.) This case law would seem to require the same standard as for a total failure to follow a court-made rule implicating due-process notice.

j. The Magistrate erred in finding that the money, goods and services given to the petitioner and the child by paternal grandfather were gifts, and therefore not to be attributed to the petitioner. 

k. The contempt citation should never have been issued by the Magistrate, on the grounds of laches. The order was 36 years old. See Price v. Price, 80 Colo. 158, 161, 249 P. 648 (1926)(The instant case shows no sufficient cause for plaintiff's long delay which would preclude the application of the doctrine of laches.)

6. The standard by which this reviewing Court is to review the errors listed above is determined by 19-1-108(5)(… reviewable upon the grounds set forth in rule 59…). This is a much lower standard than the standard set out for review of a Magistrate’s order from District Court in the Colorado Rules for Magistrates.
 This reviewing Court thus has the power to review the testimony and evidence in this case de novo. Therefore, preliminarily, petitioner asks this Court sua sponte grant a new trial under CRCP 59(c), on the grounds that the Magistrate made the wrong findings from the evidence adduced.

CRCP 59 is entitled Motions For Post Trial Relief, and while one of the grounds is that a new trial may be granted for an error in law; Rule 59(d)(6), another ground is “Any irregularity in the proceedings by which any party was prevented from having a fair trial.” Rule 59(d)(1). Therefore, alternately, petitioner asks this Court grant a new trial based on the errors as set out above. 

RESPECTFULLY SUBMITTED this Tuesday, August 09, 2005. 

___________________

Attorney #003.5

I certify that the above-signed delivered a true and accurate copy of the attached document via court mail on Tuesday, August 09, 2005, to the parties as follows: 

Denver City Attorney 4D
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Case #: 72JP1001

	REVIEW ORDER 


THIS COURT, having read the motion of Petitioner Dad, III, and being fully advised in the premises therein, 

ORDERS THEREFORE:

DONE THIS _______ day of July, 2005. 

___________________

Juvenile Court Judge

� “Findings of fact made by the Magistrate may not be altered unless clearly erroneous.” Magistrate’s Rules 7(2).   In contrast, §19-1-108(5), CRS 2004, doesn’t say that. 


� This is especially relevant to the issues set out in petitioner’s paragraphs “h” and “j” above. 
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