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	MOTION TO STRIKE CONTEMPT CITATION


COMES NOW petitioner mother, M Gon, by and through her contempt attorney, Attorney, and moves to strike the Contempt Citation filed in this court by father, T. Gon, as follows: 

1. It is mother’s contention that father’s Contempt Citation, filed October 6, 1434, is outside the jurisdiction of this Court because the incorporated affidavit is sworn by father’s attorney, rather than a person with knowledge. 

2. It is further mother’s contention that father’s Contempt Citation is outside the jurisdiction of this Court because father failed to allege all of the required elements of contempt, specifically that mother had knowledge of a court order which she is alleged to have violated. 

3. By its nature certain procedural requirements must be met before a court can impose punitive sanctions. In Re Marriage of Nussbeck, 974 P.2d 493, 499 (Colo. March 1, 1999). If the petition and the affidavit state facts that, if true, show that contempt was committed, the court has jurisdiction to proceed, otherwise the court did not acquire jurisdiction. Fort v. People, 256 P. 325, 328 (Colo. 1927).

4. CRCP 107(c) requires an affidavit support the contempt motion, but doesn’t define the scope and nature of the affidavit. Mother does not argue that the affidavit has to be separate from the motion. See Shapiro v. Shapiro, 175 P.2d 387, 388 (Colo. 1946)

5. The only reference in Colorado law that counsel can find as to whom may sign an affidavit for contempt is in Wyatt v. People, 28 P. 961, 964 (Colo. 1892)(…some proper official or interested party…) Counsel for father is not a proper official in the sense of a governmental or judicial official, and is by definition not an interested party. Rules of Professional Conduct 1.7(b).

6. Parenting time in paternity cases is determined by Title 14. See S.E.G., 934 P.2d 920, 921 (Colo. App. 1997). In re Marriage of Herrera, 772 P.2d 676 (Colo. App. 1989) says that § 14-10-129.5(1) requires that a motion alleging noncompliance with a visitation order be verified by a parent, though that section was amended in 1993. 

7. Mother asks the court to note that attorneys in Colorado are bound by the requirements of CRCP 11, that to the best of his knowledge, information, and belief, after reasonable inquiry, the claim is well grounded in fact and warranted under existing law. Father’s counsel’s Contempt Motion Verification actually promises less than his signature on the Motion for Contempt, as it leaves out whether he has made reasonable inquiry. It is not logical to assume that the Colorado Supreme Court, in promulgating Rule 107, intended attorneys to verify contempt affidavits on behalf of their clients.

8. A respondent to a contempt citation must have known of the order. People in the Interest of F.S.B., 640 P.2d 268, 269 (Colo. App. 1981). Father did not allege that mother knew of the court order. The father must allege the elements the trial court has to find. 

For purposes of punitive contempt proceedings, a movant must allege and a trial court must find the following: (1) the existence of a lawful order of the court; (2) contemnor's knowledge of the order; (3) contemnor's ability to comply with the order; and (4) contemnor's willful refusal to comply with the order.. Nussbeck, p. 497.

9. Father does not specifically allege the date of any visitation order. 

10. Lastly, father alleges in his Contempt Motion that the order allegedly violated is a pending order. It is not possible to violate a pending order. 

WHEREFORE Petitioner mother, M. Gon, prays this Court strike the Respondent father’s Motion, Affidavit, and Citation of Contempt as being without jurisdiction and vacate the hearing predicated thereon.

RESPECTFULLY SUBMITTED this Monday, September 27, 2010. 

_________________

Attorney

