Contempt of Court Defense

Phil James

1. Ethics

a. Your client admits all to you in your office – he did it.

b. [image: image1.jpg]


So you shouldn’t probably put him on the stand.  CRPC 3.3 (Candor Towards the Tribunal), but see the Comments

c. So…   just tell him to plead guilty? (Naw …See CRPC 1.2-Scope and Objectives.) 

2. Criminal contempt is a crime in the ordinary sense.  Bloom v. State of Illinois, 391 U.S. 194, 201, 88 S.Ct. 1477, 20 L.Ed.2d 522 (1968); see People v. Razatos, 699 P.2d 970, 976-977 (Colo. 1985). 

a. And the defense attorney’s ethical obligations are the same. E.g. CRPC 3.1(Meritorious Claims and Contentions)

b. So we have to “abide by a client’s decisions concerning the objectives of the representation”. CRCP 1.2(a)

3. Defenses: 

a. Jurisdictional.

i. Compliance with procedure is essential before jurisdiction attaches. Urbancich v. Mayberry, 236 P.2d 535 (Colo. 1951). But see Levin v. Anouna, 990 P.2d 1136 (Colo. App. June 24, 1999).

ii. Petition and affidavit are sufficient for jurisdiction only if they state facts that, if true, show a contempt was committed. Fort v. People, 256 P. 325 (Colo. 1927)(cited for that premise as late as 1993 in People v. Profitt, 865 P.2d 929, 930(Colo. App. 1993). But see Marriage of Roberts, 757 P.2d 1108 (Colo. App. 1988).

iii. The court is without jurisdiction if the procedures not followed. Morgan v. Reser, 425 P.2d 42, 43-44 (Colo. 1967).

iv. A mere allegation that respondent violated the court order is probably not enough. See Griffin v. Jackson, 759 P.2d 839, 843 (Colo. App. 1988).

v. The citation must say fine or imprisonment might be imposed. People v. Razatos, 699 P.2d 970 (Colo. 1985).

vi. The only remedy for failure of jurisdiction is dismissal. See People v. Santorufo, 844 P.2d 1234 (Colo. App. 1992).

b. Substantive

i. Your client can’t be convicted of anything not charged in citation. Eatchel v. Lanphere, 463 P.2d 457 (Colo. 1070); Wright v. District Court, 561, P.2d 15 (Colo. 1977)(Citation plays a very important role in enabling the person charged to understandingly shape his course and prepare his defense.); Dooley v. District Court, 811 P.2d 809 (Colo. 1991).

ii. The order has to be a legal order. Renner v. Williams, 344 P.2d 966 (Colo. 59); People v. Lucero, 584 P.2d 1208, 1211 (Colo. 1978).

iii. Respondent must have known of the order. People in the Interest of F.S.B., 640 P.2d 268, 269 (Colo. App. 1981).

iv. Elements:

For purposes of punitive contempt proceedings, a movant must allege and a trial court must find the following: (1) the existence of a lawful order of the court; (2) contemnor's knowledge of the order; (3) contemnor's ability to comply with the order; and (4) contemnor's willful refusal to comply with the order. In Re Marriage of Nussbeck, 974 P.2d 493, 497 (Colo. 1999).

Nota bene:


All Contempt Cases


a. A court decision concerning contempt is always final for the purposes of appeal. CRCP 107(f).

b. A writ of prohibition to the Supreme Court is a (note “a”) proper method to challenge contempt. Losavio v. District Court, 512 P.2d 266 (Colo. 1973). 

c. A motion for review from a magistrate to a judge, (if that is the proper procedure in contempt cases?) is not deemed to be denied if it is not ruled on within 60 days under CRCP 59. In Re Marriage Of Moore, 107 P.3d 1150 (Colo. App. 2005)

d. Notice of the order doesn’t have to be personally served. The issue is whether there was actual notice. Board of Water Works v. Local 1045, 586 P.2d 18, 22 (Colo. 1978).

e. The contempt power of court can’t be limited by legislature. People v. Barron, 677 P.2d 1370 (Colo. 1984). In Interest of J.E.S., 817 P.2d 508 (Colo. 1991).

f. Colorado criminal case law forbids telephone testimony. Gonsoir v. People, 793 P.2d 1165, 1166 (Colo. 1990), Topping v. People, 793 P.2d 1168, 1170 (Colo. 1990)(But found to be harmless error).

g. Court cannot order attorneys fees in a purely punitive contempt. Eichhorn v. Kelley, 56 P.3d 124 (Colo. App. 2002), In The Matter Of Lopez, 03CA0824 (Colo. App. 10-7-2004); People v. Shell, 148 P.3d 162, 178 (Colo. 2006) (trial court cannot order costs or attorneys fees); but see In re the Marriage of Sanchez-Vigil and Rael (05CA535)(The Court of Appeals overruling the trial court -- If the separation agreement requires attorneys fees in post decree actions, a contempt action is a post-decree action.)

h. The defense of laches applies in a contempt case. Hamilton v. Hamilton, 94 P.2d 127 (Colo. 1939), Price v. Price, 249 P. 648 (Colo. 1926)

i. For a challenge to original service of the civil case underlying the contempt citation, you must prove that there was no personal service by clear and convincing evidence. Marriage of Thacker, 701 P2d 871, 872 (Colo. App. 1983), Gibbs v. Ison, 230 P. 784, 785 (Colo. 1924). The standard is the same for proof sufficient to vacate a default judgment. Craig v. Rider, 651 P.2d 397 (Colo. 1982)

j. If the order was by default, check the paperwork against the jurisdictional rule in Adams County v. Huynh, 883 P.2d 573, 574 (Colo. App. 1994).

k. The court may have contempt jurisdiction over non-parties. In Re Lopez, 109 P.3d 1021 (Colo. App. 2005)(Social Workers)

l. No right to a jury trial in petty contempt cases. People v. Shell, 148 P.3d 162 (Colo. 2006)($6000 fine is “petty” and did not require a jury trial.)

m. In a remedial contempt the court need not find willfulness. Marriage of Cyr, 06CA144 (Colo. App. 1/24/08)

Child Support Contempt

n. Section 14-14-110(5), CRS, as amended 1997, says the court has to set a cash-only bond, then order the bond money paid to be turned over to the state to be used for child support. 

o. People in the Interest of J.A.U., 47 P.3d 327, 333 (Colo. 2002). A challenge to a paternity judgment on the basis of mistake of material fact must be brought within the six-month time limit of C.R.C.P. 60(b). But the Legislature changed the rule by statute in 2008.

p. §14-14-110, CRS, as amended, makes the Family Support Registry record of payment prima facie evidence of contempt of court. (But think about the Confrontation Clause.)

q. Payment outside the registry despite an order is allowable if payee is not harmed. Dorsey v. Dorsey, 470 P.2d 581 (Colo. App. 1970)(Public policy of the registry payments is to let mother budget her expenses.)

Dependency and Neglect Contempt

r. While service of the citation, motion, affidavit, and order in an indirect contempt citation must generally be served 20 days before the appearance date; C.R.C.P. 107(c), in a D&N it’s 10 days. CRJP 4.5. No service; no warrant.
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	CITATION IN CONTEMPT 


THE PEOPLE OF THE STATE OF COLORADO, TO THE ABOVE NAMED CHILD, CHILD,


WHEREAS, certain orders were entered in the above entitled action on November 14, 2001, and March 19, 2002, whereby Child was ordered to cooperate in treatment and attend school,


AND WHEREAS, it appears to the Court from the affiant’s Motion and affidavit, a copy of which is hereto attached, that Child has failed to comply with said order;


YOU ARE THEREFORE COMMANDED, CHILD, TO APPEAR in this Court on ________________,  2043, at _______ a.m./p.m., to show cause, if any you have, why you should not be adjudged to be in contempt of court, for neglect and refusal to comply with the order of Court heretofore entered herein, and be punished by fine or imprisonment, or both, or be given a remedial order and be required to comply with said Order, to vindicate the dignity of the Court.


WITNESS, Clerk of our said Court and the seal thereof hereunto affixed, at the City and County of Building in Denver County and State of Colorado this ______ day of February 2043.

Clerk of the Juvenile Court:

______________________________

By:  Deputy Clerk
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	MOTION FOR CONTEMPT CITATION AND AFFIDAVIT 


COMES NOW, Guardian ad litem (GAL) GAL, and moves the Court pursuant to C.R.C.P. 107 for a contempt citation to issue requiring the child Child show cause why he should not be held in contempt of Court, and subject it to fine, imprisonment, or both, and any and all remedial measures as may be necessary or appropriate to vindicate the dignity of the Court.

As grounds therefore, the GAL incorporates herein by reference the attached Affidavit in Support of Contempt Citation.

WHEREFORE the GAL requests that the Court issue a Contempt Citation to Child and require that he show cause why he should not be held in contempt, assessed a fine, and be subjected to imprisonment for its failure to follow Court Orders.

DATED:  11/5/2043

Respectfully submitted,

____________________________________

GAL, ESQ.  Guardian ad litem

AFFIDAVIT

The affiant, MoM, after first being duly sworn, deposes and says that upon information and belief, as follows:

On November 14, 2001 and March 19, 2002 Child was present in Court and the Court Ordered Child to cooperate with treatment and attend school.  Child attended Grant High School, encountered problems at Grant, and is no longer attending High School.  Child next attended Embuilt School.  Embuilt School dropped child from the program for sporadic attendance.  Child has not attended school for weeks and is no longer attending school.  

Child is subject to these Court orders.  He has the ability to obey these court orders.  He is refusing to obey these orders.  He currently has the present ability to perform these court orders.

STATE OF COLORADO


)








)  Sworn and Subscribed

CITY AND COUNTY OF DENVER

)

___________________________________

Affiant

Subscribed and sworn before me this ______ day of June, 2043.

My Commission Expires:  ___________________________

___________________________________

Notary 

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on June ______, 2043 a true and correct copy of the foregoing Motion, Affidavit, Citation, and proposed Order, were faxed to, personally delivered, mailed first class postage prepaid to, or placed in the Clerk’s Office interoffice attorney file folders or basket, for the following:

Assistant City Attorney, Team I

Denver Department of Human Services

Child Welfare - Legal

Interoffice mail

Attorney, Esq.

Interoffice file folders

______________________________________
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	ORDER FOR CONTEMPT CITATION 


THIS COURT having read the Motion and Affidavit and being fully advised in the premises therein, 

ORDERS THEREFORE
 that the attached Citation shall issue and be executed by the Court Clerk. 

DONE this ________ day of __________. 2043. 

____________________

District Court Judge/Magistrate
