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COMES NOW the Respondent-Appellant father K.D.M., by and through his attorney, James, and argues as follows: 

STATEMENT OF ISSUES
1. Whether the trial court erred in admitting father’s DOC record?.
2. Whether the trial court erred in finding there were no less-restrictive alternatives. 


STATEMENT OF THE CASE


This is an appeal of an order of termination of parental rights under Title 19, Article 3. (Dependency and Neglect). Respondent father K.D.M. appeals from an order of the trial court terminating his parental rights to his children, A.M.N, E.R.N, I.D.N-M., A.D.N-M., K.N., K.D.M.

STATEMENT OF THE FACTS
Respondent mother’s statement of facts is incorporated, as necessary, below. 

SUMMARY OF ARGUMENT

I. THE TRIAL COURT ERRED IN ADMITTING FATHER’S DEPARTMENT OF CORRECTIONS RECORD.
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ARGUMENT

I. THE TRIAL COURT ERRED IN ADMITTING FATHER’S DEPARTMENT OF CORRECTIONS RECORD.

 Counsel for respondent father  K.D.M. objected to Denver Department of Social Service’s introduction of respondent father’s Department of Corrections record. Transcript, p. 139, ll. 11-13. Counsel objected both as to hearsay and authentication. Id. p. 139, l. 11—p. 143, l. 11. The document was admitted by the trial court. Id. p. 144, ll. 15-19. The trial court said, “It’s unfortunate you just didn’t show this document to father and verify its accuracy and bring it in through him on the stand, but in any event, I’m going to allow the document, but has it been labeled yet?”

Just because a document sometimes fits a hearsay exception and, likewise, a document sometimes is self-authenticating, doesn’t logically mean that any single document can both fit a hearsay exception and be self-authenticating. It was respondent father’s argument at trial and now here that this DOC record cannot do both because a witness had to be present to present the  foundations required by the rules. See id. p. 140, ll. 8-10.

Denver Department of Social Services relied on CRE 803(8) and 902(4). Id. p. 144, ll. 13-14. Obviously, the proper foundation for both rules is necessary. See People v. Morise, 859 P.2d 247, 250 (Colo. App. 1993)(Authentication compliance by no means assures admission. Other bars, hearsay for example, may remain.) 

The document has a seal reading Rena Miller, Notary Public, State of Colorado and a statement saying the document is certified to be a full, true and correct copy of the original in her custody and that she is the offender records custodian. Id., p. 139, l. 22—p. 140, l. 4. Respondent father does agree that there is a notarization date; id. p. 143, l. 21, and doesn’t appeal on that ground. 

Hearsay exception CRE 803(8) requires in civil cases that the trial court find that the proponent of a document have shown that the document come from a public office or agency and either 1. states what the office does, or 2. reports things required to be reported by a law, or 3. reports the results of a law-authorized investigation. The rule does not say on its face whether the things required to be reported by law and the results of a law-authorized investigation must come from the DOC, or may be from other sources. Much of the contents of the document are not DOC-generated facts, and come from other sources. This document does not state what the offender records custodian or the DOC does (1. above) and those activities are not relevant in this matter. However, Denver Department of Social Services did not point to any law that requires the DOC to report criminal records or investigate criminal convictions. See transcript generally. No witness appeared who testified that the DOC is required by law to report criminal records or investigate criminal convictions. Therefore there was no foundation for the court to find that the DOC is required by law to report criminal records or investigate criminal convictions and so the trial court could not have found that, and thus hearsay exception CRE 803(8) does not apply to this document. 

If the certification of the document had pointed to statutes or other law or had even just stated that the DOC has such a legal duty, it might be argued that the foundation had been met. The certification here is inadequate.

Further, the statements in the document are from other sources. No one from the DOC can be presumed to have sat through respondent father’s criminal proceedings. Those statements are hearsay in hearsay and are admissible only if each part of the statements conforms with an exception to the hearsay rule. CRE 805. Statements are not automatically admissible under 803(8) merely because they are contained in a public report. Leiting v. Mutha, _____ P. 3d ____,  00CA2227 (Colo. App. February 28, 2002)(Part I, paragraph 6.) The statements are hearsay and inadmissible unless they qualify under another hearsay exception. See Leiting, part I. The only reason that Denver Department of Social Services could have wanted this document admitted was for the truth of the assertions that are hearsay in hearsay, and so the document should not have been admitted. 

As to self-authentication, it is respondent father’s argument that a notary public seal is not the kind of seal allowed by CRE 902(1). The 902(1) seal must purport to be the seal of the United States or state or “political subdivision, department, officer or agency thereof”. While a notary seal may certainly belong to the officer of a state agency, if she is indeed a notary; the notary seal does not uniquely identify the notary as an officer of the agency. Anyone who meets the legal requirements of the notary statute may own a notary seal. Owning a notary seal does not verify or indicate that the owner works for the State of Colorado. CRE 902(1) requires that the seal purport to be that of an officer of the DOC. That suggests the seal must reflect the official capacity of the bearer in her office, not just any seal or cereal box secret decoder ring she happens to own. Respondent father argues that CRE 902(1) is designed to assure the provenance of a document, and a notary seal does not assure. 

Further, respondent father argues that there was no foundation laid by Denver Department of Social Services to meet the requirements of CRE 902(4) that the document was recorded in the office of the DOC, that such recording was authorized by law, or where such authorizing law is located, or that notary Rena Miller is a person authorized to make such a certification. Rena Miller certifies that she is custodian of the record but not that she is authorized to make a 902(4) certification. The certification doesn’t say that, and no witness appeared to testify as to such a foundation. Denver Department of Social Services did not point to any such law during the termination hearing. See Transcript generally. And so the certification is inadequate. Respondent father argues that a trial court should not have to guess at the detail required by CRE 902 and that if an adequate certification by an authorized state agency officer had appeared on the document, it would have met the public policy of CRE 902. Respondent father urges this appellate court to not accept a lower threshold of reliability for self-authentication of documents. 

The admission of the  DOC record impairs a substantial right of the respondent father in that it impugns both his present and future ability to parent his children and acts to imply that he is not a fit parent. Denver Department of Social Services relied on respondent father’s criminal record in closing argument. Transcript, p. 181, ll. 15-25. 

II. THE TRIAL COURT ERRED IN FINDING THAT THERE WERE NO LESS-RESTRICTIVE ALTERNATIVES.

Respondent mother urges this appellate court find the testimony of several witnesses establishes that placement of the minor children with relatives in Denver was a less-drastic alternative to termination. 

The grandmother D.N., from mother’s family, testified that her sister, S.N., who would therefore be the children’s’ great aunt, was ready to take the children and is financially able. Transcript, p. 11, ll. 15-20. She testified that S.N. was willing to raise the children without adoption. Id. p. 73, l. 10—p. 74, l. 5. Grandmother D.N. testified that she could raise some or all of the children, would prefer to raise them all together, could afford to raise them, would not want financial help from Denver Department of Social Services, had no criminal record in the last 20 years, no drug or alcohol problems, has only her son living with her, and has no abusive relationships. Id. p. 74, l. 6—p. 78, l. 20. Great-grandmother E. M., from father’s family, testified that she knows the children, has always known them, helped care for them, had them in her custody at various times after the D&N was filed, and took a polygraph test to prove she didn’t do anything to harm the children. Id. p. 13, l. 20—p. 15, l. 15. She testified that she had filed a document with the court asking for custody. Id. p. 93, ll. 18-20. The court found that the document was timely, Id. p. 93, l. 25, even though it was date-stamped by the clerk a year in the future. Id. p. 94, ll. 1-21. Denver Department of Social Services certified her as fit to be foster parent for the children. Id. p. 95, l.. 2—p. 96, l. 11. She had all six children in her custody immediately after they were taken from their parents. Id. p. 98, ll. 4-8. She had some of the children for two years and had some of the children in her custody as late as one year before the termination hearing. Id. p. 106, ll. 2-19. Denver Department of Social Services’ Savio worker told her the kids were taken from her because  Denver Department of Social Services wanted the kids to be all together. Id. p. 108, l. 23—p. 109, l. 2. The children do not live altogether; id., p. 108, ll. 2-11, and one lives in a different state. Id., p. 108, ll. 17-19. Denver Department of Social Services was happy with her care of the children; Id. p. 109, ll. 3-16, though Denver Department of Social Services later accused her of threatening to come take back the children. Id. p. 114, ll. 8-16. She didn’t threaten. Id. 

CONCLUSION

Father K.D.M. requests this Court order that in light of the errors of the trial court, that the termination of parental rights of the children be overturned and the treatment plan reinstated, or in the alternative that the DOC record be stricken and the case remanded to the trial court for retrial. 

RESPECTFULLY SUBMITTED this March 1, 2003. 
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