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COMES NOW the Respondent-Appellant mother T.L., by and through her attorney, Philip Robert James, and argues as follows: 

STATEMENT OF ISSUES
1. Whether the trial court allowed improper lay testimony over mother’s objection.
2. Whether the trial court abused its discretion in not striking the motion for telephone testimony. 
3. Whether the trial court abused it’s discretion in allowing telephone testimony.
4. Whether the testimony as to termination was clear and convincing.

STATEMENT OF THE CASE


This is an appeal of an order of termination of parental rights under Title 19, Article 3. (Dependency and Neglect). Respondent mother T.L. appeals from an order of the trial court terminating her parental rights to her children, T.L.L., I.A.L., T.A.L., and L.A.A.
STATEMENT OF THE FACTS


Respondent mother’s statement of facts is incorporated, as necessary, below. 
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ARGUMENT

I. THE TRIAL COURT ALLOWED IMPROPER LAY TESTIMONY OF WITNESS THOMPSON AFTER OBJECTION.

Witness Bonnie Thompson was called by the Guardian ad Litem and testified as to the child T.L.L. Transcript pp. 93-126. The trial court refused to qualify the witness as an expert. Id., p. 95, l. 22-p. 96, l. 3. While the witness testified in part as to her own observations of the child T.L.L., she also testified as follows:
a. That T.L.L. has a need to belong; id. p. 101, l. 7 and again p. 110, ll. 1-7, and is avoiding tremendous grief. Id. ll. 12-16.
b. That witness Thompson’s “interpretation” was that T.L.L. meets her foster mother’s needs rather than the opposite. Id. p. 102, ll. 14-22, and again at p. 103, ll. 14-17.
c. The witness testified that if T.T.L. were to be with an adult who does not meet her needs, it would be an issue for T.T.L. Id. pp. 106-107. 
d. The witness testified that it is very basic for any child to feel as though someone is meeting her needs. Id. p. 108, ll. 4-7. 

e. The witness testified that unequivocally there is something about foster care that is keeping T.T.L. from being able to feel like she can open up. Id. p. 109, ll.20-25.
f. The witness testified that T.T.L. ought to be adopted rather than in a long-term foster care situation. Id. p. 110, ll.8-25. 
g. The witness was asked what impact that the child’s not being able to see her natural mother in the future would have. Id. p. 111, ll. 5-10. The witness responded that T.T.L. would miss her mother but needs to attach to somebody else, and that T.T.L.’s trust has been broken. Id. p. 112, ll. 1-10. 
h. The witness testified: 
This is a very important junction in (T.T.L’s) life. She needs to have this attachment happening for her and this trust to be able to be built, and if she goes into the teenage years without this, I see this as a—developmentally, this could be a very devastating time. Id. p. 112, ll. 19-24.
It is mother T.L.’s argument that the trial court improperly allowed witness Thompson to testify as an expert, despite objection. Counsel objected to the witness’s testimony three times; Id. pp. 99-100, ll. 24-03; p. 108, ll. 9-10, p. 109, ll. 5-6, and finally asked for a continuing objection. Id. p. 109, ll. 6-7. 
Colorado Rule of Evidence 701 says:
If the witness is not testifying as an expert, his testimony in the form of opinions or inferences is limited to those opinions or inferences which are (a) rationally based on the perception of the witness and (b) helpful to a clear understanding of his testimony or the determination of a fact in issue.
The trial court, in overruling counsel’s objection, said something similar; that the witness’s testimony is based upon the witness’s own perceptions and is helpful to the court. Id. p. 109, ll. 8-18.
However, a recent Court of Appeals case; State v. Stewart, 26 P.3d 17, 25-26 (Colo. App. 2000), elucidates the difference between lay and expert testimony. The Court of Appeals determined that a police officer’s testimony concerning his reconstruction of an accident was not proper lay testimony. The Court said, in part: 
Without being expressly asked for an opinion, as such, the officer was asked, and was permitted to respond to, questions designed to elicit his interpretation of the evidence. P. 25.
Similarly, in this matter, witness Thompson gathered evidence, reported it to the trial court, but then went on to interpret the evidence. The witness even uses the word “interpretation” twice. Transcript, p. 102, l. 14, and again at p. 103, l. 17. The witness was asked, as set out in paragraphs lettered c, g, and h above,  to speculate and did speculate about what might happen to the child T.T.L. under certain circumstances, which is not allowed as part of a lay opinion. People v. Jones, 907 P.2d 667, 669 (Colo. App. 1995)(A lay opinion that is speculative or not based on personal knowledge is not admissible.) Mother T.L. does not argue that the witness’s testimony was not in great part based on her personal knowledge.
II. THE TRIAL COURT ABUSED ITS DISCRETION IN NOT STRIKING THE MOTION FOR TELEPHONE TESTIMONY BY WITNESS THOMPSON.

On or about 2/8/01 the Guardian ad Litem filed and served a motion for telephone testimony of Bonnie Thompson, therapist for the oldest child, T.L.L. The motion says, in substance: 
1. C.R.C.P. 43(i) permits telephone testimony.
2. The Bonnie Thompson (sic), current therapist for the child, [T.T.L.], anticipates being in Arizona at the time of the scheduled hearing on termination of parental rights the week of March 26, 2001. She is a professional and available by phone. 

3. Bonnie Thompson
Mount St. Vincent Home
4159 Lowell Boulevard
Denver CO 80211
303 458-7220
cell 720-351-3146

will testify as to [T.T.L.]’s progress within the Mount St. Vincent program, her level of connection and bonding with her mother, and her special needs. 
4. No documents will be required for this person’s testimony.

The general rule is governed by CRCP 43(a) which requires testimony in open court.  A motion for telephone testimony is ruled by CRCP 43(i), which says:
i) (1) Request for testimony by telephone.  A party may request that testimony be presented by telephone or videophone at a trial or hearing. A request for presentation of testimony by telephone shall be made by written motion or stipulation filed at least 21 days prior to the trial or hearing at which testimony is proposed to be taken by telephone.  The motion shall include:
  (A) The reason(s) such testimony should be taken by telephone.

  (B) A detailed description of all testimony which is proposed to be taken by telephone.

  (C) Copies of all documents or reports which will be used or referred to in such testimony.

  (2) Objections.  If any party objects to the taking of the testimony by telephone, said party shall file a written objection within 7 days following service of the motion which shall state the basis of the objection.  If no objection is filed, the motion may be deemed confessed.

  (3) Determination.  The court shall determine whether in the interest of justice the testimony may be taken by telephone.  The factors to be considered by the court in determining whether to permit testimony by telephone shall include but not be limited to the following:

  (A) Whether there is a statutory right to testimony by telephone.

  (B) The cost savings to the parties of having the testimony presented by telephone versus the cost of the witness appearing in person.

  (C) The availability of appropriate equipment at the court to permit the presentation of testimony by telephone.

  (D) The availability of the witness to appear personally in court.

  (E) The relative importance of the issue or issues for which the witness is offered to testify.

  (F) If credibility of the witness is an issue.

  (G) Whether the case is to be tried to the court or to a jury.

  (H) Whether the presentation of testimony by telephone would inhibit the ability to cross examine the witness.

  If the court orders testimony to be taken by telephone, the court may issue such orders as it deems appropriate to protect the integrity of the proceedings.
Counsel for mother T.L. filed a written objection on or about 2/9/01, but within 7 days, setting out her objections, which were that the Guardian ad Litem did not comply with CRCP 43, because the GAL did not address the issues in that Rule. For instance: 

The Guardian ad Litem did not state why the witness staying in Denver or coming back to Denver would be an undue burden. 

The Guardian ad Litem did not address the issue of the inhibition of cross-examination. 

The Guardian ad Litem did not give a detailed description of the proposed testimony. 

The Guardian ad Litem did not address the importance of the testimony.

There is no statutory right to telephone testimony in a termination of parental rights hearing.
It is mother T.L.’s argument that the trial court abused its discretion in not striking the Guardian ad Litem’s motion, when it was not in conformance with much of the requirements of CRCP 43. 
III. THE TRIAL COURT ABUSED ITS DISCRETION IN ALLOWING TELEPHONE TESTIMONY BY WITNESS THOMPSON.

Further, Counsel for mother T.L. renewed mother T.L.’s objection at trial and the objection was overruled. Transcript, pp. 92-93, ll19-01.
Two cases prohibit telephone testimony in criminal cases; Gonsoir v. People, 793 P.2d 1165, 1166 (Colo. 1990), Topping v. People, 793 P.2d 1168, 1170 (Colo. 1990), but the prohibition is based on the 6th Amendment to the US Constitution. There does not seem to be any Colorado case law regarding telephone testimony in civil cases; see generally, 85 ALR 4th 476, pp. 490-507. The existence of CRCP 43(i) implies telephone testimony should be allowed in some circumstances, but sets out the factors that the trial court should focus on in determining if telephone testimony is appropriate in a particular case. To summarize from that Rule, the factors the trial court is to look at are whether the request for telephone testimony is sufficiently timely and discloses enough information to give notice to the opposing parties and if in the balance the proponent’s need to have the testimony by telephone overweighs the difficulties to the opposing parties that the telephone testimony presents. 
It is mother T.L.’s further and separate argument that the telephone testimony of Bonnie Thompson is exactly the sort of testimony that CRCP 43(i) is designed to prevent. Telephone testimony is an exception to the general rule of CRCP 43(a) and should be looked at more carefully by the trial court than other testimony. Mother T.L. urges this Court to use this appeal to set a standard below which a trial court should not fall in allowing telephone testimony.
Counsel and the trial court cannot, of course, observe the witness who testifies by telephone. At this trial, the witness Ms. Thompson refused at first to talk about her notes. In response to mother T.L.’s counsel’s question concerning the witness’s use of her notes during testimony, the witness denies having notes in front of her at trial. Transcript, p. 113, ll. 24-25. In response to mother T.L.’s counsel’s question concerning the witness’s use of her notes prior to testimony the witness says flatly “I’m not going to answer that question.” and then “I don’t have an answer for that question and I’m not going to answer that question.” Id., p. 114, ll. 1-7. She answered this question only after urging by the trial court, admitting that she had previously reviewed notes. Id, p. 114, ll. 10-22. Mother T.L. urges that it is particularly urgent for cross-examining counsel to get to see notes relied on by a witness who testifies by telephone, yet despite the admonition of CRCP 43(i) that the trial court “may issue such orders as it deems appropriate to protect the integrity of the proceedings”, this trial court refused mother T.L.’s counsel’s request that he be allowed to see the notes on which this witness relied in preparing her testimony. Id. p. 125, l. 5-p. 126, l. 14. The trial court found that the witness prepared no new notes for the trial, made a distinction between new notes and documents that had been in existence previously, and ruled that because the documents had been in existence previously that mother T.L.s counsel had the obligation to search out those documents and review them. Id. Mother T.L. agrees that the production-of-writings rule in CRE 612 is discretionary. CRE 612(2)(…if the court in its discretion…). But in this particular trial the party calling the witness, the Guardian ad Litem, did not disclose in her motion for telephone testimony a detailed description of all proposed testimony and the testimony elicited by the Guardian ad Litem and the city attorney went far beyond the stated “   will testify as to [T.T.L.]’s progress within the Mount St. Vincent program, her level of connection and bonding with her mother, and her special needs.” Witness Thompson’s testimony as summarized in part herein; infra. p. 2-3, includes many other issues. Mother T.L. was put in the position by this ruling of the trial court of needing to prospectively determine what documents the witness would rely on in preparing her testimony for trial. That is inconsistent with the beneficial purpose of the CRE 612(2) production-of-writings remedy.
It is basic case law that an appellate court will not substitute its judgment for the trial court, in part because the trial court has the opportunity to observer the demeanor of the witness. Moses v. Moses, 394 P.2d 601, 602 (Colo. 1964); Roth v. Capitol Life Ins. Co., 538 P.2d 125, 128 (Colo. App. 1975). But here the trial court did not have the opportunity to observe the demeanor of the witness, to see her facial expressions, to see if she indeed had notes in front of her, and the whole of the witness’s presentation to the trial court was little different from the dry retelling presented to this Appellate Court in the transcript. We ask this Court substitute its judgment for that of the trial court. 
Mother T.L. argues alternately that the cumulative effect of the trial court allowing the lay witness Thompson to testify as an expert, to testify by telephone, and to not be required to turn over her notes for cross-examination, created an injustice that affected the outcome of the trial. 
VI. THE EVIDENCE CONCERNING TERMINATION AND THE CHILDREN WAS NOT CLEAR AND CONVINCING.
The witness Thompson and the Denver Department of Social Services social worker each testified that the child T.L.’s relationship to the mother T.L. should be terminated. While the State’s clinical psychologist, Dr. Edward Budd, testified similarly, his testimony also included the following:

The benefits of termination usually involve the opportunity for adoption and investment in a family and attachment to good caregivers, and that may not happen here even if the parental rights are terminated. Id. p. 163, l. 7-11.

 Further, Dr. Budd testified that the issue of termination is a close call; id. p. 162, l. 20-p. 164, ll. 5-11, and that he doubts the children are adoptable in the sense that they would get over their attachment issues, and that if a therapist were to testify that the children were adoptable in the sense that they would get over their attachment issues, that that testimony would be good optimism, which a therapist should have, but would not be an accurate, dispassionate prediction. Id., p. 165, ll. 9-19. 


Mother T.L’s expert witness, Dr. Spiegle, testified that parental rights should not be terminated; id. p. 186, ll. 8-9, and that in his experience it is difficult for older troubled children to be adopted. Id. p. 193, ll. 14-22. Mother T.L argues that the evidence is neither clear nor convincing that the children’s relationship with their mother and father Armstrong should be terminated. 
CONCLUSION

Mother T.L. requests this Court order that in light of the errors of the trial court, that the termination of parental rights of the children, be overturned and the treatment plan reinstated, or in the alternative that the testimony of the witness Thompson be stricken and the case remanded to the trial court for retrial. 
RESPECTFULLY SUBMITTED this March 1, 2003. 

___________________________

Attorney #202020
I certify that on Saturday, March 01, 2003, I hand-delivered or mailed a true and accurate copy of the enclosed Opening Brief of Respondent Mother, by first class, pre-paid US mail, personal service, or via court mail or hand-delivery, addressed as follows: 




_____________________________
� Dr. Budd testified that he had no opinion as the adoptability of the children. Id. p. 172, l. 2. 
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