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COMES NOW the Respondent-Appellant mother P.H.., by and through her attorney, James, and argues as follows: 

STATEMENT OF ISSUES
1. Did the Petitioner violate the law regarding reasonable efforts?
2. Was placement with the respondent father a less-drastic alternative?

3. Did the evidence show the children were all adoptable?
STATEMENT OF THE CASE


This is an appeal of an order of termination of parental rights under Title 19, Article 3. (Dependency and Neglect). Respondent mother P.H. appeals from an order of the trial court terminating her parental rights to her children, E.G., R.H., I.H., and K.H.
STATEMENT OF THE FACTS
Respondent mother’s statement of facts is incorporated, as necessary, below. 

SUMMARY OF ARGUMENT
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ARGUMENT

I. THE PETITIONER VIOLATED THE LAW REQUIRING REASONABLE EFFORTS.
 During the termination hearing the testimony adduced by the Petitioner revealed that eights months prior to the termination hearing the Denver Department of Human Services allowed three of the four minor children to unilaterally end visitation with their mother, the respondent, P.H.; Vol. III, p. 23, l. 17—p. 24, l. 4, despite weekly visits being authorized. Vol. III, p. 93, ll. 3-6. The Petitioner is required by Federal and State law to make reasonable efforts to prevent these children to be placed out of the home. §19-3-101, CRS, as amended 1998, and §19-3-208, CRS. §19-3-208((2)(b)(iv), CRS, specifically requires visitation services for parents with children in out-of-home placement “shall be available and provided, as determined necessary and appropriate by individual case plans…” There was no modification of respondent mother’s treatment plan to end the weekly visitation order. Record, generally. 
It is further respondent mother’s position that it was a violation of the Petitioner’s obligation to make its best efforts to reunify the children with their parents to allow or encourage the children to end visitation, without getting prior or post permission from the trial court to modify mother’s visitation plan, and then adduce testimony from the Petitioner’s employee that the children have no bond with respondent mother.  The on-going social worker testifies at Vol. IV, p. 73, l. 22—p. 75, l. 10, that each of the children have no bond with the respondent mother. His reasons are mostly that they have no bond because they don’t want to see their mother. Id. The social worker admits that he made no effort to provide counseling between respondent mother and the children. Id. p. 99, ll. 20-24. He says, “We never made it to that point.” Id. 
II. THE TRIAL COURT ERRED IN FINDING THAT THERE WERE NO LESS- DRASTIC ALTERNATIVES.

In several cases this appellate Court has ruled generally that the issues regarding one party respondent in a termination hearing are irrelevant to another party respondent’s defense.
 However, this Court has never ruled on the issue of standing when, as in this case, respondent mother relies on respondent father getting custody of the children, as a less-restrictive alternative to termination of her parental rights. It is respondent mother’s argument here that this unique circumstance does not involve standing, because respondent mother is not complaining about errors concerning respondent father’s defense of the termination motion. We ask this Court to note that in this particular case respondent father is not the natural father of all the children, and yet was at times considered as a placement for children which were his and children which were not his. It is respondent mother’s argument here that the trial court’s due process errors concerning the Petitioner’s presentation of evidence concerning respondent father’s fitness to be the less-drastic alternative, in combination with the trial court’s error in finding custody  with the respondent father not to be a less-drastic alternative, intrinsically implicates respondent mother’s fundamental rights.
 And so she argues that she has standing to raise the issue of father’s adequacy to raise the children, just as she would were he the grandmother or an uncle,  and that the trial court’s evidentiary errors changed the outcome of the termination hearing. 
Respondent father G.D. is only the blood father of one of the four minor children. The trial court specifically questioned the parents as to that issue. Vol. IV, p. 107, l. 20—110, l. 5. Yet at one time not long before the termination hearing, respondent father G.D. was being considered by Petitioner as custodian of three of the children. Id., p. 45, l. 3—p. 48, l. 18.  The termination decision regarding respondent mother’s parental rights hinges on the correctness of the trial court’s decision as to respondent father’s adequacy as caretaker of her children. 

Among the trial court’s errors concerning respondent father was the trial court’s admission of hearsay and otherwise incompetent evidence over contemporaneous objection by respondent father’s counsel. 
Respondent father’s counsel objected to the foster home supervisor testifying about the youngest child K.H.’s alleged behavioral and emotional problems. He objected as to foundation and “no direct knowledge.” Vol. III, p. 128, l. 23—p. 129, l. 1. Counsel’s objection implicates both CRE 602 (Lack of Personal Knowledge.) and 802 (Hearsay Rule). This witness was not qualified as an expert. Id, Vol. III, generally. Counsel’s objection is clearer in light of the witness’s testimony that she only sees the children “at least once a month. I usually go more often than that.” Id. p. 115, l. 24—p. 116, l. 1. The trial court overruled his objection and the witness appears to have testified about things she heard from others. 
Again, later, Respondent father’s counsel objected as hearsay to the foster home supervisor testifying about the youngest child K.H.’s behavior after visits. Id., p. 141, l. 1-2. The objection was overruled by the trial court; id  l. 5, despite the witnesses specific testimony that she was relying on “reports rather than my -- eye-to-eye observation.” Id. p. 140, l. 4-6. 
The cumulative effect of these evidentiary errors by the trial court was to impair respondent father’s defense as to his appropriateness as custodian for the children.
III. THE EVIDENCE DID NOT ADDRESS THE ADOPTABILITY OF ONE OF THE CHILDREN.

The only testimony that the minor children in this matter were adoptable was properly stricken as hearsay by the trial court. Vol. III, p. 132, l. 18—p. 133, l. 11. Moreover, one of the minor children, E.G., was over the age of twelve. Vol. III, p. 28, l. 10—p. 29, l. 2. A child 12 years of age or older must consent in writing to adoption. §19-5-203(2), CRS, as amended 1987. Though the Petitioner has the clear and convincing burden of proof that termination of parental rights is in the best interest of the minor children, the Petitioner presented no evidence that the children were adoptable, that there was someone to adopt, and that E.G. would permit his adoption. There was no discussion about the relative merits of long-term foster care with controlled visitation between the children and their natural parents versus the possibility that the children’s relationship with their parents, if severed, would not be replaced with a commensurate relationship. The trial court gave the Petitioner the authority to consent to the children’s adoption. Vol. V, p. 211, l. 23—p. 212, l. 1.

CONCLUSION

Mother P.H.. requests this Court order that in light of the errors of the trial court, that the termination of parental rights of the children be overturned and the treatment plan reinstated, or in the alternative that the case be remanded to the trial court for retrial with this court’s directions as to the issues of respondent mother’s visitation with the children, due process, and a requirement that there be testimony, or at least findings, regarding the child E.G.’s desire to be or not to be adopted. 
RESPECTFULLY SUBMITTED this March 1, 2003. 

_______________________

Attorney #81
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� In re J.M.B., 01CA2519 (Colo. App. 2002)( However, father lacks standing to challenge the appropriateness of mother's treatment plan.); People, Int. of E.S., 49 P.3d 1221, 1222 (Colo. App. 2002)(… mother does not have standing to raise issues regarding the stepfather's party status…); In the Matter of A.L.B., 994 P.2d 476, 478 (Colo. App. 1999)(Father next contends that the trial court erred in denying the paternal grandmother's motion to intervene.)


� The U.S. Supreme Court in Santosky v. Kramer, 455 U.S. 745, 753 (1982) found “that state intervention to terminate the relationship between [a parent] and [the] child must be accomplished by procedures meeting the requisites of the Due Process Clause” and “that freedom of personal choice in matters of family life is a fundamental liberty interest protected by the Fourteenth Amendment.” (Citing other cases) 





