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COMES NOW the Respondent-Appellant father J.A.B., by and through his attorney, James, and argues as follows: 

STATEMENT OF ISSUES
1. Whether the trial court elucidated a logical difference between termination of parental rights, and any one of permanent custody, guardianship, or long-term foster care.
2. Whether the trial court should be reversed for the reasons as set out in respondent mother’s brief in this appeal. 


STATEMENT OF THE CASE


This is an appeal of an order of termination of parental rights under Title 19, Article 3. (Dependency and Neglect). Respondent father, J.A.B., appeals from an order of the trial court terminating his parental rights to the child J.M.B.

STATEMENT OF THE FACTS


Respondent father’s statement of facts is incorporated, as necessary, below. 

SUMMARY OF ARGUMENT
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ARGUMENT

I. TERMINATION OF PARENTAL RIGHTS AND ADOPTION BY PATERNAL GRANDFATHER IS NOT, IN THIS CASE, LOGICALLY DIFFERENT FROM PERMANENT CUSTODY, GUARDIANSHIP, OR LONG-TERM FOSTER CARE.

The trial court terminated parental rights and, it is clear from the trial court’s order, intended to facilitate adoption by the paternal grandfather and step-grandmother. Transcript, p. 386, ll. 19-21. The court says: “It is in the child’s best interest to be raised in the current relative placement.”  The relative placement is the paternal relatives Bill and Melanie Bissett. Id. p. 60, ll. 7-8 and 16-18. The trial court goes on to say that while relative placements are often “if not most commonly” a less drastic alternative to termination of parental rights, in this unique case parent-caused family discord requires termination of parental rights. Id., p. 386, l. 23-p. 387,  l. 3. It is respondent father’s argument that the case is indeed unique, in that the benefits and risks of termination of parental rights in this case are not logically distinguishable from the long term benefits of either long-term foster care or a grant of permanent custody, and that therefore the trial court’s termination order was both in violation as a matter of law and so clearly erroneous that it finds no support in the record. 

Termination of parental rights is an extreme remedy; People In Interest of M.M., 726 P.2d 1108, 1125 (Colo. 1986), and it is a drastic remedy which affects a parent's fundamental liberty interest. People in Interest of C.L.S., 705 P.2d 1026, 1028 (Colo. App. 1985). Termination is not just about the best interest of the minor child. Determinations of what will best serve the interests and welfare of the child must be made in light of the countervailing rights and interests of both the parent and the child and the pervasive public policy of the Children's Code to preserve and strengthen family ties. People in Interest of S.B., 742 P.2d 935, 943 (Colo. App. 1987)

 The termination of parental rights is a decision of paramount gravity, and the state must exercise extreme caution in terminating such rights. People in Interest of M.C.C., 641 P.2d 306, 308 (Colo. App. 1982). Hence, strict compliance by the trial court with the appropriate standards for termination of a parent-child relationship is an absolute necessity. Id.  A trial court must adequately address and resolve each specific requirement for termination. Id. A child's care and guidance preferably should be administered by his natural parents and the parental relationship should not be terminated simply because the child's condition thereby might be improved. People, Int. of E.A., 638 P.2d 278, 285 (Colo. 1981).

There is not in the evidence in this case a clear and convincing rationale for choosing termination and adoption over long term foster care, guardianship, or permanent custody. Counsel can find no Colorado appellate case with the unique circumstances of termination of a father’s parental rights in a D&N
 in favor of adoption by the paternal grandparent. Rather the case law is rife with cases in which the grandparents were denied custody.
 The circumstances here are unique in that the usual advantages of termination are missing, because non-termination, non-adoptive placement with a grandparent is always or almost always a less drastic alternative to termination of parental rights. 

Respondent father argues that because of fairly new case law concerning the extensive limitations that the trial court may put on the contact between a parent and a child in the care of a non-adoptive, long term caretaker, such as in a permanent custody action or guardianship action, there is no longer any reason that is either clear and convincing nor meets the high standards of the cases cited above, for the trial court to terminate parental right in these circumstances. The trial court now can, within the bounds of the Constitution, order that the parent in this matter would have no visitation with the minor child at all, and that order would not be challengeable on appeal by respondent father as being “the functional equivalent of a termination” of respondent father’s parental rights. L.L. v. State, 10 P.3d 1271, 1278 (Colo. 2000); In the Interest of R.W., 989 P.2d 240 (Colo. App. 1999). If the minor child J.M.B. is adopted by the paternal grandfather, it is not realistic to assume that respondent father will not know where the child is physically located. But even if paternal grandfather desires to and is successful in keep the minor child’s whereabouts secret from respondent father, paternal grandfather will have no better chance of keeping that secret if paternal grandfather has adopted J.M.B., than if paternal grandfather has permanent custody, guardianship, or is a long-term foster parent. 

The possible detriment to the child of permanent custody, guardianship, or long-term fosterage, that was set out by Denver Social Services, is that she might be contacted by her father and kidnapped. Denver social worker John Bauman says of the father J.A.B. in the termination trial transcript at p. 60, ll. 21-28: 

… and I believe anything less than adoption would possibly leave some avenue open where Allen Bissett might have an opportunity to contact and think the fear is kidnap Jessie.

Respondent father argues that it can’t be both ways. It cannot logically be that on one hand, completely ending a parent’s opportunity to see a child is not functionally equivalent to termination, yet on the other hand that termination of parental rights is necessary to prevent contact with the child. Either the appellate courts in L.L., supra., and R.W. supra. are wrong, or the trial court here is wrong.

The possible detriment of permanent custody, guardianship, or long-term fosterage to the grandparents is that they might be inconvenienced in having to come back to court on some regular schedule. The detriment to the trial court is that its docket would be a little more full. If paternal grandfather must come back to the trial court for a review, he would still have a city attorney, a social worker, and a guardian ad litem available to him to discuss his options and to protect the best interest of the minor child. Respondent father argues that this is a small price for paternal grandfather and the trial court to pay to avoid the drastic remedy of termination of parental rights. 

In contrast, in permanent custody, guardianship, or long-term fosterage, the minor child would have these added people always available to help determine her best interest. 

II. IN THIS UNUSUAL CASE FATHER J.A.B. JOINS IN THE OBJECTIONS AND ARGUMENTS OF RESPONDENT MOTHER FOR PURPOSES OF THIS APPEAL.

Respondent father J.A.B. recognizes that generally the parental rights of the respondent mother would be determined separately from his rights. People, Int. of K.S. & M.S., 515 P.2d 130, 133 (Colo. App. 1973)(…parental rights are personal between each parent and child.) Respondent mother also appeals from this matter in case number 01CA2519 and has filed a brief. However the situation and circumstances of these two parents are so joined that the trial court noted it. The trial court says: 
All right. Court will find in this matter that the termination criteria except as to those which very specifically address that child apply individually to each of the child’s parents, however, in this case the parents have chosen to continue to form a family unit and therefore the individual considerations of the evidence applicable to either parent necessarily impact on the other and vice versa. 

Transcript, p. 386, ll. 7-15. 

Father argues that this statement means that the trial court may well have attributed respondent father’s failings to respondent mother, and vice versa. The trial court does not separate out its specific findings as to each parent. See Transcript  and written Order of Termination generally. Wherefore respondent father J.A.B. joins in the objections and the argument thereon as set out in respondent mother’s brief, namely: 

1. Mother H.M.B’s treatment plan was inadequate. During the pendency of this case she was hospitalized for mental illness, yet Denver Social Services did not offer mental health treatment as part of the treatment plan, or outside the treatment plan. Opening Brief of Appellant, pp. 4-7. 

CONCLUSION

Respondent father J.A.B. urges this Court find as a matter of law that adoption of a child by the parent of the parent whose parental rights are terminated is never a less drastic alternative, or in the alternative, that in the unique circumstances of this case termination of father’s parental rights in favor of custody to or adoption by the paternal grandparent is not a less drastic alternative,  that this Court reverse the termination order of the trial court, and remand this matter to the trial court for further action consistent with that order.  

RESPECTFULLY SUBMITTED this March 1, 2003. 

___________________________

Attorney #333333
I certify that on Saturday, March 01, 2003, I hand-delivered or mailed a true and accurate copy of the enclosed Opening Brief of Respondent Father, by first class, pre-paid US mail, personal service, or via court mail or hand-delivery, addressed as follows: 




_____________________________
� There are such non-D&N adoption cases; e.g., Matter of J.D.K., 37 P.3d 541 (Colo.App. 2001), and divorce cases; e.g. Coulter v. Coulter, 141 Colo. 237, 347 P.2d 492 (1959).


� E.g., In the Interest of E.C & A.C., 00CA1959 (Colo.App. January 17, 2002)(Despite the statutory preference for the grandparents, foster parents are the psychological parents.); People ex rel. A.N.W., 976 P.2d 365 (Colo. App. 1999)(Children remain with foster parents after termination despite ICWA's preference for grandparents.)





