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COMES NOW the Respondent-Appellant mother C.A.B.., by and through her appointed appellate attorney, James, and argues as follows: 

STATEMENT OF ISSUES
1. Whether the trial court’s failure to provide sanctions for the violation of the sequestration order prejudiced respondent mother.
2. Whether the absence of the guardian ad litem was plain error.
3. Whether there were less-drastic alternatives. 


STATEMENT OF THE CASE


This is an appeal of an order of termination of parental rights under Title 19, Article 3. (Dependency and Neglect). Respondent mother C.A.B. appeals from an order of the trial court terminating her parental rights to her children, L.A.J-B., C.B., C.A.H-B, AND C.A.S.B..

STATEMENT OF THE FACTS
Respondent mother’s statement of facts is incorporated, as necessary, below. 
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I. THE TRIAL COURT’S REFUSAL TO PROVIDE SEQUESTRATION SANCTIONS PREJUDICED RESPONDENT MOTHER.
The trial court violated its discretion in denying respondent mother’s request that witness Hansen not testify. Transcript, Day 2, p. 76, ll. 7-10. Witness Hansen sat in the courtroom while another witness, Dr. Dasler, was testifying and heard a “considerable portion” of Dr. Dasler’s testimony. Id. p. 75, ll. 21-24. Respondent mother’s counsel, without demurrer, characterized the violation as the witness being “in the courtroom for almost an hour.” Id. p. 76, ll. 7-10. 
While the trial court has broad discretion in determining whether a sequestration violation has occurred; People v. Salazar, 920 P. 2d 893, 896 (Colo. App. 1996), here there is no question the sequestration order was violated. Witness Hansen heard much of Dr. Dasler’s testimony. 
Rather the question here is whether the trial court violated its discretion in not granting sanctions.  A trial court must consider three factors in deciding sequestration sanctions; the involvement of the party or its counsel, the witness’s state of mind and whether the violation was inadvertent or deliberate, and the relationship between the violation and the substance of the witness’s testimony. Id. The trial court allowed the erring witness’s testimony, only saying that the violation was inadvertent. Transcript, Day 2, p. 74, l. 17, p. 75, ll. 14-15, p. 76, ll. 13-14. The trial court made no findings concerning the first and third factors. 

As to the first factor, witness Hansen was Denver Department of Human Services’s (DDHS) witness. It was DDHS’s responsibility to keep track of its witnesses. As respondent mother’s counsel pointed out, it was not his “duty to look around the courtroom and try to figure out who’s who and whether the Department has a witness present.” Id. p. 75, 10-13. The ruling by the trial court shifted the responsibility from DDHS to respondent mother’s counsel to prevent sequestration violations, inadvertent or not, by DDHS witnesses. Respondent mother does not claim the witness had ill intent. See id. p. 77, ll. 8-13. But the purposes of a sequestration order are to prevent a witness from conforming his testimony to that of other witnesses and to discourage fabrication and collusion. People v. Wood, 743 P. 2d 422, 429 (Colo. 1987). Just because his attendance was inadvertent, doesn’t mean that there was no risk of witness Hansen conforming his testimony to Dr. Dasler’s testimony.
Concerning the third factor, while witness Hansen effectively agreed with the trial court that the violation would not influence his testimony in any way; id. p. 75, l. 25—p. 76, l. 5, the subject matter of the testimony of the two witnesses, Dr. Dasler and Hansen, touched in many places. The first witness, Dr. Dasler was DDHS’s witness; id. p. 11, ll. 5-6, as was witness Hansen. Id. p. 73, ll. 17-21.  Dr. Dasler had contact with the child C.A.H.-B., among others; id. p. 14, l. 24—p. 16, l. 10, and witness Hansen also had contact with C.A.H.-B., and another child. Id., p. 82, l. 13—p. 84, l. 2. The child C.A.H.-B. was referred to Dr. Dasler by her foster mother; id., p. 34, ll. 16-34, and C.A.H.-B. was placed in a foster home that is part of witness Hansen’s child placement agency. Id., p. 83, l. 23, p. 84, l. 2. Dr. Dasler testified that C.A.H.-B. had, among other symptoms, selective mutism and social withdrawal from peers, id., p. 36, ll. 13-21, and witness Hansen testified that C.A.H.-B. became considerably more socially outgoing after visits with respondent mother ceased. Id., p. 94, ll. 4-18; p. 95, ll. 7-9(Talking a lot more.); p. 98, ll. 2-5(Speech delays.) Dr. Dasler testified that she and others settled on a diagnosis for C.A.H.-B. of depressive disorder not otherwise specified, id., p. 36, ll. 9-10, and witness Hansen testified that C.A.H.-B. was at first very withdrawn in the foster home; often looked either sad or depressed and often tearful. Id., p. 94, ll. 23-25. 
Most importantly, Dr. Dasler testified that C.A.H.-B.’s visits with her siblings and respondent mother had been difficult; id., p. 38, ll. 5-7, and that those visits caused C.A.H.-B. to stop talking or use baby talk, walk up on her tippy-toes, and act in a very needy, infantile way after visits with her mother. Id., p. 38, ll. 17-34. Similarly, witness Hansen testified that C.A.H.-B. evidenced baby talk and a need for reassurance after visits with respondent mother. Id., p. 90, ll. 3-6. 
The parallel nature of the two witness testimony raises serious issues about whether witness Hansen, after hearing Dr. Dasler’s testimony, conformed his testimony to that of Dr. Dasler, thereby adding credibility to the conclusions of Dr. Dasler and prejudicing respondent mother. There is no way for respondent mother to now prove the negative; whether witness Hansen’s testimony would have been different and more positive to her case, if he had not broken the sequestration order. The trial court specifically found that C.A.H.-B. was withdrawn, with baby talk and baby walk, during the time that visitation with respondent mother was taking place. Transcript, Day 5, p. 161, ll. 2-7. 
It is incredible that witness Hansen’s testimony was not affected in any way because of listening to a doctoral-level expert testifying about the same topics to which witness Hansen was about to testify.  
II. THE GUARDIAN AD LITEM’S FAILURE TO ATTEND ALL OF THE TERMINATION HEARING IS PLAIN ERROR AND REQUIRES A NEW HEARING.

The trial court proceeded without the appearance of the Guardian ad Litem for a portion of the termination hearing. Transcript, Day  5, p. 5, ll. 2-16. The trial court said that the guardian ad litem missed most of the testimony of the respondent mother; id., p. 45, ll. 13-14, and even if that was trial-court irony, at least the guardian ad litem missed a significant portion of the respondent mother’s testimony. Id., pp. 5-16. The presence of the Guardian ad Litem as representative of the child is very important. Section 19-3-602(3) requires that: 

A guardian ad litem, who shall be an attorney and who shall be the child's previously appointed guardian ad litem whenever possible, shall be appointed to represent the child's best interests in any hearing determining the involuntary termination of the parent-child legal relationship. Additionally, said attorney shall be experienced, whenever possible, in juvenile law. Such representation shall continue until an appropriate permanent placement of the child is effected or until the court's jurisdiction is terminated. If a respondent parent is a minor, a guardian ad litem shall be appointed and shall serve in addition to any counsel requested by the parent.
It is implicit in the appointment of an attorney for a child that the attorney for the child appear at all portions of the termination hearing. In People, Int. of M.B., 188 Colo. 370, 376, 535 P.2d 192, 196 (1975), the Supreme Court says; 
The court deemed it advisable to appoint an attorney as guardian ad litem and appointed William Sheppard on November 21, 1972. Section 19-3-105, C.R.S. 1973. He represented the children at the August 30, 1973 adjudicatory hearing but was not present at the dispositional hearing on October 17, 1973. Where the object of the amended petition was to terminate parental rights, it was plain error to proceed to the dispositional hearing in the absence of counsel for the children.
If it is plain error to proceed to a dispositional hearing without a discretionary Guardian ad Litem, then a fortiori it is plain error to proceed to a termination hearing without a mandatory Guardian ad Litem. Though the Guardian ad Litem here missed only a portion of the termination hearing, DDHS cannot say that the portion of the hearing that the Guardian ad Litem missed was unimportant to the outcome. DDHS cannot know, and here the Guardian ad Litem cannot know, whether the portion of the termination hearing that the Guardian ad Litem missed was important, because the Guardian ad Litem missed it. Neither DDHS nor the Guardian ad Litem can say for certain that the evidence offered concerning the respondent mother C.A.B. would have had no impact upon the Guardian ad Litem in his representation of the best interest of the children, because the Guardian ad Litem wasn’t there to hear it. 

The termination trial is respondent mother’s last and best opportunity to explain to the trial court, and the guardian ad litem who represents the best interest of the children, her side of the story. The trial court ought to have arranged the trial to permit the guardian ad litem to hear all of the evidence. 
III. THERE WAS INSUFFICIENT EVIDENCE TO PROVE CLEARLY AND CONVINCINGLY THAT THERE WAS NO LESS-DRASTIC ALTERNATIVE
It is Petitioner’s burden to prove the elements of termination of parental rights by clear and convincing evidence. People in Int. of A.M.D., 648 P.2d 625, 638 (Colo. 1982). That there are no less-drastic alternatives to termination continues to be an element of Petitioner’s proof. People In Interest of M.M., 726 P.2d 1108, 1122-3 (Colo. 1986).

Respondent mother’s sister testified at the termination hearing; Transcript, Day 5, pp. 47-59, that she wanted the children to come stay with her; id., p. 52, ll. 9-24, and that she had previously told that to DDHS. Id. The sister testified that she had visited respondent mother’s children during the pendency of the D&N; id., p. 53, ll. 4-14, that she had plans for day care; id., ll. 15-25, and that she had attended some of the termination hearing. Id., p. 58, l. 10—p. 59-l. 5. The paternal grandfather echoed the family’s interest in raising the children. Id., Day 4, p. 70, l. 21—72, l. 21. The sister was mentioned as a possible placement for the children at a family group conference as early as 5/8/01; id., Day 3, p. 85, l. 20—p. 86, l. 23, 10 months before the beginning of the termination hearing on 2/27/02. The only explanation by DDHS why the sister of the respondent mother was not considered as a less-drastic alternative for the children was that the sister “didn’t followed through” (sic) because DDHS “didn’t have some of the information they needed from her.” Id., p. 88, l. 23—89, l. 7. (Emphasis added.) With that cursory explanation respondent mother’s sister was dismissed by DDHS as an alternative. 
CONCLUSION

Respondent mother C.A.B. requests this Court order that in light of the errors of the trial court, that the termination of parental rights of the children be overturned and the treatment plan and visitation plan adopted by the trial court be reinstated, or in the alternative that the case be remanded to the trial court for retrial with this court’s directions as to the issues of sequestration, guardian ad litem attendance, and less-drastic alternatives.
RESPECTFULLY SUBMITTED this March 1, 2003. 
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