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COMES NOW the Respondent-Appellant mother K.L.B., by and through her attorney, James, and argues as follows: 
STATEMENT OF ISSUES
1. Whether the trial court refusal to hear details of respondent mother’s past substantially affected her defense. 
2. Whether the effective interval for respondent mother to comply with her treatment plan was too short as a matter of law. 


STATEMENT OF THE CASE


This is an appeal of an order of termination of parental rights under Title 19, Article 3. (Dependency and Neglect). Respondent mother K.L.B. appeals from an order of the trial court terminating her parental rights to her child, T.K.C. 

STATEMENT OF THE FACTS


Respondent mother’s statement of facts is incorporated, as necessary, below. 

SUMMARY OF ARGUMENT

I. THE TRIAL COURT IMPROPERLY DISALLOWED RELEVANT EVIDENCE OF RESPONDENT MOTHER’S PAST AFTER OBJECTION.








  p. 2

II. THE EFFECTIVE DURATION OF RESPONDENT MOTHER’S TREATMENT PLAN WAS TOO SHORT AS A MATTER OF LAW.
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ARGUMENT

I. THE TRIAL COURT IMPROPERLY DISALLOWED RELEVANT EVIDENCE OF RESPONDENT MOTHER’S PAST AFTER OBJECTION.
Respondent mother’s counsel asked respondent mother what happened to her when she was two years old. The City Attorney objected that that question called for evidence that is irrelevant. The court sustained the objection. Respondent mother’s counsel made an offer of proof that the respondent mother has been through a number of very, very significant events as a child that effected her decision to take substances and that the process for recovery is directly related to what respondent mother has been through. Vol. II, p. 85, ll. 1-25. The trial court erred. 
Colorado Rule of Evidence 401 says:

 “Relevant evidence” means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable that it would be without the evidence. 
This evidentiary standard is a very low threshold. Not only may the evidence have “any tendency” to prove a material fact, but the evidence may “afford a reasonable inference” or merely “shed light upon the matter contested…” People v. Botham, 629 P.2d 589, 602 (Colo. 1981). Respondent mother here argues that it is evident that respondent mother’s proposed testimony would have been relevant to describing her hard childhood, but further argues that respondent mother’s hard childhood is material in a dependency and neglect termination of parental rights hearing to the adequacy of the treatment plan, to the duration of the treatment plan, and to the timing of the termination hearing. For instance, the trial court’s refusal to hear her proposed testimony substantially affected her ability to show that the effective duration of the treatment plan was too short, that she needed more time to break free from drugs, as argued below. Respondent mother was at the time of her termination hearing only just beginning to effectively comply with her treatment plan. The evidence is: 

1. Respondent mother was out of jail only 52 days before the termination hearing on February 27th, 2002. Vol. II, p. 20, l. 8.
2. During that time she did do a drug and alcohol evaluation; id. p. 22, ll. 23, and her witnesses state she is doing better, looking for work and generating family support. Id., pp. 50-56 and pp. 77-78. 
Respondent mother argues that if the trial court had heard her proposed testimony, the trial court would have better understood why respondent mother took 5 months to begin to comply with her treatment plan, and may well have ruled that respondent mother could have more time to fully comply.
II. THE EFFECTIVE DURATION OF RESPONDENT MOTHER’S TREATMENT PLAN WAS TOO SHORT AS A MATTER OF LAW.
The state may not break up a family even though it is in the best interest of the child, without some showing of unfitness. Quilloin v. Walcott, 434 U.S. 246, 255 (1978). (Mr. Justice Marshall). Incarceration cannot be the sole basis for adjudication; People in the Interest of S.B., 742 P.2d 935, 939 (Colo. App. 1987)(Though adjudication appropriate in that case.) and a fortiori should not be the sole basis for termination of parental rights. See People in the Interest of M.C.C., 641 P.2d 306, 309 (Colo. App. 1982).
Respondent mother’s treatment plan was adopted July 23, 2001. Exhibit 1, p. 2. The termination hearing was February 27, 2002, just 7 months later. The shortest treatment plan duration counsel can find in the Colorado case law is 6 months; People in the Interest of L.L., 715 P.2d 334, 338 (Colo. 1986). But in that case the treatment plan was mother’s fourth treatment plan, and there is no indication that mother was unavailable to do the treatment plan because she was in jail. 
During the 7 months of the duration of respondent mother’s treatment plan respondent mother was in jail for about 4 months. Respondent mother was in jail beginning in June, 2001 for 60 days; Vol. II, p. 16, l. 23—p. 17, l. 12, for two weeks in August, 2001; id., p. 18, ll. 5-16, for 6 days in September, 2001; id. p. 19, ll. 11-15, and two and 1/2 months from October 19, 2001. Id. p. 19, ll. 19-25. Respondent mother argues here that the incarcerations were obviously not entirely under her control. She was in jail for 60 days on the original drug and child abuse charges; child abuse charges arising only out of her baby being present at her arrest at a drug lab. Id., p. 15, ll. 15-23.  Respondent mother was arrested in Adams County but no charges were filed. Id, p. 19, ll. 2-4. Respondent mother was sent back to jail on October 19th, 2001, for 2 and 1/2 months for a mental health or competency evaluation. Id., p. 19, ll. 21-25. The Department of Social Services knows of no new charges filed against respondent mother after the original charges in June, 2001. Id. p. 44, l. 22—p. 45, l. 1. Respondent mother was actually only arrested for failing to appear on one occasion. Id. p. 96, ll. 9-17. 
During respondent mother’s incarceration she was largely incapable of doing the treatment plan. The testifying social worker agreed grudgingly that respondent mother was more capable of communicating with social services after she was out of jail. Id. p. 45, l. 21—p. 46, l. 7. Respondent mother got no visitation with the child while she was in jail 60 days the first time, Id., p. 17, ll. 2-6 and p. 43, l. 2—p. 44, l. 4, despite a Juvenile court order for visits two times per week. Id. Respondent mother was arrested the day before she was to go into inpatient drug treatment. Exhibit 1, p. 3. That happened twice. Id. 
CONCLUSION

Respondent mother argues that one arm of the State of Colorado arrested her, charged her, sent her to jail on several occasions, and by filing child abuse charges made it impossible for her to see her child and difficult to do her treatment plan while in jail. Those charges and the drug charges were yet undetermined at the time of the termination hearing, almost 9 months later. Then another arm of the State of Colorado took her child, gave her an effective 3 months out-of-jail-time to do a treatment  plan, and then the State says that she had not visited the child, had no relationship with the then 1-year-old child, and didn’t do her treatment plan.
Respondent mother argues that these specific circumstances reflect as a matter of law a violation of the Constitutional requirement that she be shown to be unfit, as set out in Quilloin above, or in the alternative that the trail court determination to terminate parental rights after the limited opportunity that respondent mother had to do a treatment plan, is an abuse of discretion. 
Respondent mother K.L.B. requests this Court order that in light of the errors of the trial court, that the termination of parental rights of the child be overturned and the treatment plan reinstated.
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