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COMES NOW the Respondent-Appellant mother J.Y.A., by and through her attorney, James, and argues as follows: 

STATEMENT OF ISSUES
1. Whether the trial court’s waiver of the Guardian ad Litem’s appearance for a portion of the trial was plain error requiring reversal. 
2. Whether there were reasonable alternatives. 


STATEMENT OF THE CASE


This is an appeal of an order of termination of parental rights under Title 19, Article 3. (Dependency and Neglect). Respondent mother J.Y.A. appeals from an order of the trial court terminating her parental rights to her child, T.L.A. 

STATEMENT OF THE FACTS


Respondent mother’s statement of facts is incorporated, as necessary, below. 

SUMMARY OF ARGUMENT

I. THE GUARDIAN AD LITEM’S FAILURE TO ATTEND ALL OF THE TERMINATION HEARING IS PLAIN ERROR AND REQUIRES A NEW HEARING..
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ARGUMENT

I. THE GUARDIAN AD LITEM’S FAILURE TO ATTEND ALL OF THE TERMINATION HEARING IS PLAIN ERROR AND REQUIRES A NEW HEARING.
The trial court waived the appearance of the Guardian ad Litem for a portion of the termination hearing. Transcript, Vol. II, p. 5, ll. 6-9. The presence of the Guardian ad Litem as representative of the child is very important. Section 19-3-602(3) requires that: 
A guardian ad litem, who shall be an attorney and who shall be the child's previously appointed guardian ad litem whenever possible, shall be appointed to represent the child's best interests in any hearing determining the involuntary termination of the parent-child legal relationship. Additionally, said attorney shall be experienced, whenever possible, in juvenile law. Such representation shall continue until an appropriate permanent placement of the child is effected or until the court's jurisdiction is terminated. If a respondent parent is a minor, a guardian ad litem shall be appointed and shall serve in addition to any counsel requested by the parent.
It is implicit in the appointment of an attorney for a child that the attorney for the child appear at all portions of the termination hearing. In People, Int. of M.B., 188 Colo. 370, 376, 535 P.2d 192, 196 (1975), the Supreme Court says; 
The court deemed it advisable to appoint an attorney as guardian ad litem and appointed William Sheppard on November 21, 1972. Section 19-3-105, C.R.S. 1973. He represented the children at the August 30, 1973 adjudicatory hearing but was not present at the dispositional hearing on October 17, 1973. Where the object of the amended petition was to terminate parental rights, it was plain error to proceed to the dispositional hearing in the absence of counsel for the children.
If it is plain error to proceed to a dispositional hearing without a discretionary Guardian ad Litem, then a fortiori it is plain error to proceed to a termination hearing without a mandatory Guardian ad Litem. Though the Guardian ad Litem here missed only a portion of the termination hearing, the state cannot say that the portion of the hearing that the Guardian ad Litem missed was unimportant to the outcome. The state cannot know, and here the Guardian ad Litem cannot know, whether the portion of the termination hearing that the Guardian ad Litem missed was important, because the Guardian ad Litem missed it. Similarly, the state cannot argue that because the portion of the termination hearing that the Guardian ad Litem missed was concerning father, that that portion would have had no effect upon the Guardian ad Litem’s ultimate position concerning the termination of mother’s rights. Neither the state nor the Guardian ad Litem can say for certain that the evidence offered concerning the father would have had no impact upon the Guardian ad Litem in her representation of the best interest of the children, because the Guardian ad Litem wasn’t there to hear it. 
II. THERE WERE REASONABLE ALTERNATIVES TO TERMINATION.
Termination of parental rights is an extreme remedy; People In Interest of M.M., 726 P.2d 1108, 1125 (Colo. 1986), and it is a drastic remedy which affects a parent's fundamental liberty interest. People in Interest of C.L.S., 705 P.2d 1026, 1028 (Colo. App. 1985). Termination is not just about the best interest of the minor child. Determinations of what will best serve the interests and welfare of the child must be made in light of the countervailing rights and interests of both the parent and the child and the pervasive public policy of the Children's Code to preserve and strengthen family ties. People in Interest of S.B., 742 P.2d 935, 943 (Colo. App. 1987)

 The termination of parental rights is a decision of paramount gravity, and the state must exercise extreme caution in terminating such rights. People in Interest of M.C.C., 641 P.2d 306, 308 (Colo. App. 1982). Hence, strict compliance by the trial court with the appropriate standards for termination of a parent-child relationship is an absolute necessity. Id.  A trial court must adequately address and resolve each specific requirement for termination. Id. A child's care and guidance preferably should be administered by his natural parents and the parental relationship should not be terminated simply because the child's condition thereby might be improved. People, Int. of E.A., 638 P.2d 278, 285 (Colo. 1981).

The trial court must consider and eliminate less drastic alternatives before parental rights can be terminated. People In Interest Of E.I.C., 958 P.2d 511, 515 (Colo. App. 1998).
The reasons that the state relies on in rejecting Eurestine Nickerson as a reasonable alternative to termination of parental rights are not persuasive. The Denver Human Services home study of Eurestine Nickerson sets out six reasons Eurestine Nickerson should not be the permanent caretaker of the minor child: 

1. She’s physically challenged. 

2. She’s 69 years old. 

3. The child is two years old. 

4. Her house needs child proofing. 
5. She wouldn’t be able to handle the child in adolescence. 

6. She hit the mother one time when the mother was 13 years old, leaving marks. Vol. III, Petitioner’s Exhibit 3, Paragraph numbered 12. 
The testimony of Denver social worker Meredith Bossert reflects the same themes, that because of the age difference Eurestine might not be available to the child in 18 years; Transcript, Vol. II, p. 21, ll. 19-23, and because the mother had problems as an adolescent in Eurestine’s care, that the now-2-year-old minor child would have problems as an adolescent in Eurestine’s care. Id., p. 22, ll. 11-21. Social worker Bossert goes on to say that despite Eurestine’s tremendous recovery from her stroke 6 years ago and her day-care experience, her physical unsteadiness and cluttered house imply her mind might be willing but her body is not. Id. p. 22, l. 22, p. 23, l. 12. 
It is respondent mother’s position that the reasons the state relies on in rejecting Eurestine are not thoughtful. Many children in Denver are being raised by their grandmothers. The implicit conclusion of the state that Eurestine would be raising the minor child for 18 years with absolutely no help from friends and relatives is unrealistic. She, like many other elderly caretakers, would find resources to help. The thoughts that Eurestine hit the respondent mother one time in raising her, that respondent mother didn’t turn out as perfectly as Eurestine might have wanted, and that Eurestine’s house was not two-proofed at a time when there was not a two year old living with her, have very little relevance to whether Eurestine would be an appropriate caretaker for this two-year-old child at this time. 
What the state, and the trial court, did not focus on in determining if Eurestine is a reasonable alternative to termination of parental rights, is what’s right about Eurestine. She raised respondent mother from an infant though respondent mother was not her child. Id. p. 22. ll. 5-10. She thinks of her as her daughter. Id. p. 125, l. 24. She’s willing to raise the minor child. Id. p. 126, ll. 3-5. Eurestine is a licensed daycare teacher and director and has worked with children since she was 13 years old. Id., p. 126, ll. 13-18. She can childproof her home. Id. p. 126, l. 22—p. 127, l. 19. She is physically capable of raising this two-year-old child and has help from the community. Id. p. 127, l. 20—p. 128, l. 12. Her doctor wrote a letter saying that. Vol. III, Petitioner’s Exhibit 3, paragraph numbered 10. She was willing to buy a bigger house, and has begun to do that, in order to have room for the minor child. Vol. II,  p. 128, l. 13—p. 129, l. 2. She doesn’t believe the court would make her keep the mother entirely away from the minor child, but she can keep respondent mother away if the court orders. “Yeah. She can come in when I let her in, but I have to open my doors like I do with anybody else.” Id. p. 132, ll. 10-11. 
The record is utterly bereft of any suggestion that Eurestine has drug or alcohol problems, a criminal record, financial difficulty, an abusive boyfriend, is a gang member, or misses Sunday church.

CONCLUSION

Respondent mother prays this court reverse the order of termination of parental rights and remand this matter for a new trial. 
RESPECTFULLY SUBMITTED this March 1, 2003. 
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