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COMES NOW the Respondent-Appellant mother M.C.C., by and through her attorney, Philip Robert James, and argues as follows: 

STATEMENT OF ISSUES
I. Were the trial court’s findings regarding less-drastic alternatives sufficient for appellate review? Were there less-drastic alternatives? 

II. Was the evidence presented at the hearing so summary as to not meet the burden of proof?

STATEMENT OF THE CASE


The children J.D.C., M.A.C., and S.M.C. were born July 17, 1988, July 20, 1990, and February 15, 1994, respectively. The Dependency and Neglect Petition as to these children and the parents was filed in Denver Juvenile Court on October 29, 1996. Respondent mother M.C.C. was adjudicated as to the children on April 30, 1997, though the father was previously adjudicated. A treatment plan for mother was ordered on May 22, 1997. The children have been in the custody of the Denver Department of Social Services since October 22, 1996. The termination motion by DDSS as to just the children M.A.C. and S.M.C. was filed April 15, 1998, and the termination hearing was heard July 15, 1998. 

STATEMENT OF THE FACTS


Respondent mother’s statement of facts is incorporated below. 

SUMMARY OF ARGUMENT

I. THE TRIAL COURT’S FINDINGS ABOUT LESS-DRASTIC ALTERNATIVES TO TERMINATION WERE INSUFFICIENT.

II. THE FACTS ELICITED BY THE DENVER DEPARTMENT OF SOCIAL SERVICES AT THE TERMINATION HEARING WERE SO SUMMARY AS TO NOT MEET THE STATUTORY BURDEN OF CLEAR AND CONVINCING EVIDENCE. . 

ARGUMENT

I. THE TRIAL COURT’S FINDINGS ABOUT LESS-DRASTIC ALTERNATIVES TO TERMINATION WERE INSUFFICIENT.

The court’s order regarding less drastic alternatives is summary. The trial court says in full about that issue, “That no less drastic alternative to termination exists which can meet which can meet the needs of the children and that termination will best serve their interests.” A determination by the trial court that there are no less-drastic alternatives to termination of parental rights has been required by the Colorado Supreme Court since People in the Interest of M.M., 520 P.2d 128, 132 (Colo. 1974). (M.M. One) While it is true that the reasons underlying a determination of less-drastic alternatives may be inferred from the termination order; People in the Interest of M.M., 726 P.2d 1108, 1123 (Colo. 1986)(M.M. Two) mother argues that the determination of less-drastic alternatives by a trial court ought to contain enough detail so as to allow this Court of Appeals to review the propriety of the trial court’s determination. In this case, a sufficient reason why there are no less-drastic alternatives cannot be inferred from the half-page order; see minute order, Vol. I, p. 241, nor the brief oral findings on the day of the termination hearing. Vol. II, p. 93-96.

Moreover, the record does not support a finding by the trial court that there was no less-drastic alternative. Mother gave the social worker five or ten names of aunts and cousins. Vol. II, p. 36, ll. 12-22. She did not investigate the family herself but left it to someone else. Id. She did not consider any other less-drastic alternatives. Id, at p. 37, l. 25. 

The report of the worker who checked into possible family is entitled Diligent Search; Vol. III, Exhibit 2, but there is very little in the evidence that would show why it was diligent. The court admitted it into evidence. Vol. 2, p. 37. There was no evidence in the record as to the policy of D.D.S.S. regarding diligent searches for family. No such policy appears in the document. The search was entirely on the telephone. Vol. III, Exhibit 2. The searching worker did not reach some of the family. Id. There is no record of any other avenues of search, such as any search of public records or vital statistics. Though the social worker at trial said the list mother gave her had 5 to 10 names of aunts and cousins, the search report lists only 3 cousins and 1 aunt (not counting a great aunt’s name given by someone else). The report does not disclose the specific names given by mother and whether they were all contacted. The searching worker tried to call mother at independence house on June 19, 1998, even though D.D.S.S. knew mother was out of that program by that time and residing at the 11th Avenue Hotel. Vol. III, Exhibit 1, p. 3. 

II. THE FACTS ELICITED BY THE DENVER DEPARTMENT OF SOCIAL SERVICES AT THE TERMINATION HEARING WERE SO SUMMARY AS TO NOT MEET THE STATUTORY BURDEN OF CLEAR AND CONVINCING EVIDENCE.

The court should terminate parental rights only with extreme caution. People in the Interest of E.A., 638 P.2d 278, 285 (Colo. 1981). The welfare of the child is not the only consideration in a termination decision. Id. A child should be raised by his parents. Id. The Denver Department of Social Services (DDSS) presented only three witnesses and two reports as evidence of mother’s unfitness to parent her children. It is Respondent mother’s contention here that the evidence was inadequate, as a matter of law, to support so incautious a result. 

DDSS called Respondent mother’s parole office as a witness at trial. He testified that Respondent mother was in jail because she didn’t come to a meeting, her family called him, he wondered where she was, no one at her residence had seen her for some undetermined period, she hadn’t been to work, she had checked out of her hotel and hadn’t told him, and so he had her picked up and placed in jail. Transcript, Vol. II, p. 19, l. 19—p. 21, l. 11.

Essentially, the parole officer’s whole testimony was that he suspected her of a parole violation after a 11/3/96 conviction for possession of a controlled substance, sentence equal to 2 & 1/2 years, was initiating a revocation, and speculated she would return to prison. Generally, id. 

She had not been found by a competent court with jurisdiction to have violated her parole as of the date of the termination hearing, was incarcerated merely on suspicion, and apparently had not been served with the revocation complaint. Generally, id.
On cross-examination the parole officer’s testimony then contradictorily was that Respondent mother’s sentence might last till mid-year 2000 or longer. Vol. II, p.22, ll. 17-23. It is unclear from the testimony how Respondent mother’s incarceration could extend beyond her sentence end-date. 

DDSS called the ongoing social worker who testified more substantively about Respondent mother. The social worker testified that it was her opinion that substance abuse was the most important part of the treatment plan, that Respondent mother had not successfully complied with her treatment plan, that Respondent mother is not a fit parent, that her behavior will not change in a reasonable period of time, that she based her opinion on her testimony and her termination hearing report, the two children have special needs but are adoptable, that Respondent mother provided 5 to 10 names of relatives for alternative placement, and that termination of parental rights is in the best interest of the minor children. Vol. II, pp. 29-38. She testified on cross-examination that Respondent mother relinquished her three oldest children, has three children living with their father, and now has the two subject children placed with DDSS. The social worker testified mother had had sufficient time to reverse her drug involvement and that she appeared to expect not to visit her children for a while after a visit on June 12, 1998, and that inconsistent visits harmed the children. Id, pp. 39--41. The social worker testified mother didn’t understand the needs of her children, primarily because the youngest pulled away from a hug and kiss. Id., p. 50, ll.. 10-22.  

Contrarily, the social worker testified that Respondent mother was good about bringing lunch to visits; Vol. II, p. 41, ll. 7-8, implied that Respondent mother’s opportunity to visit had been cut off for some period by the court; id., p. 42, ll. 16-19, that mother completed a two-month substance abuse program in Greeley and successfully completed a 5-month Independence House, D.O.C. program where she had weekly, random, clean UA’s, that DDSS then relied on parole to set up aftercare, that the social worker never visited mother’s housing during parole, that mother was incarcerated for over one year during the case and that adversely affected mother’s housing and visitation and that her incarceration all arose from one conviction, that her visits with her children generally went well and that she would sometimes bring gifts to the children. Vol. II, pp. 43-53. The social worker declined to answer the city attorney’s question as to whether mother improved in her cycles of incarceration and visitation. 

DDSS last called the older child’s therapist, who testified that older child would need one year of therapy and a safe consistent environment and that he would continue to exhibit major depressive symptoms if he didn’t get that. That child was also newly exhibiting oppositional behavior. Vol. II, pp. 57-59. 

Other than setting out mother’s social history, dating mostly from before this case, the termination report adds very little to the social worker’s testimony. Vol. III, Exhibit 1. The reports states that mother has a history of not completing drug and alcohol programs, but then also says again that mother did attend and complete some drug and alcohol programs and was in jail much of the time this case was pending. Id. at pp. 5-6. It states she did her domestic violence program, did extensive parenting programs in three different locations, has mixed results with visits, and that the court sometimes suspended visits. Id. at pp. 6-8. She is reported to have had a drug charge in October, 1996, and while the report is not clear, the rest of that part of the report seems to identify the progress of that one drug case rather than identifying any successive charges or convictions. Id. at p. 8. The report expresses the social worker’s opinion that mother had mixed results in cooperating with D.D.S.S. Id. at p. 9. Mother at first did not cooperate with psychological testing and treatment but did much better nearer the termination hearing, by going to much treatment. Id. at pp. 9-10. Mother also cooperated with an April 1998, psychological evaluation, which was apparently positive, but D.D.S.S. did not wait for the written report before proceeding to termination. Id. at p. 10. The social worker’s report says mother is not able to financially provide for or house herself or her children but ignores the fact that she was in jail a lot during this case arising from that one criminal conviction. Id. at p. 10.

The social worker‘s report gives a social history of mother, outlining drug use, mental hospitalizations, and violence, mostly directed at mother. Id. at pp. 15-16. It concludes she is not now mentally ill. It goes again through the treatment plan and restates the social worker’s conclusions about mother as set out above. Id. at pp. 16-17. It says again that somebody else did the research on less-restrictive alternatives. Id. at p. 21.

 Respondent mother’s testimony was that she had done much drug-abuse treatment; Vol. II, pp. 69-72, some successfully, she hadn’t enough funds to support herself when she left the latest program; id. at p. 70, that she did parenting classes; id. at p. 73, that she brought food and gifts to her children at visits; id. at pp. 74-76, that she’d had hard times in the past; id. at pp. 78-79, and that drug treatment had opened some doors for her. Id. at pp.79-80. She would continue working and going to drug treatment groups in the future. Id. at pp. 80.81. She would like time to go back to the halfway house, believes the children should continue in therapy, and she loves them. Id. at pp. 82-83. She admits she was using illegal substances and drinking in the past month, that she stopped visits with the children a month previous, that she felt things were hopeless a month before, and that she might have to go back to jail but also might get only six months in the half-way house. Id. at pp. 83-88.

Mother argues here that the above evidence was inadequate. There was a parole officer whose only testimony was that he had arrested mother on suspicion of parole violations. If D.D.S.S. had waited a few months to go to termination hearing, the court would have known mother’s fate. At the time of the termination hearing, her fate was speculative. The second witness was a social worker whose testimony about mother was mixed. Her report, which was admitted into evidence, was mostly cumulative of her testimony.
 The third witness hadn’t ever seen mother and didn’t talk about her. Mother’s testimony is mixed. The only other evidence is the Diligent Search report discussed below and the trial court’s taking of judicial notice of “the entire case.” Vol. II, p. 12, ll. 7-11. It is entirely unexplained in the transcript what that means. 

III. CONCLUSION

The key-word for this case would be “summary.” After a summary one-month period for mother to be out of jail, from her June 16, 1998, jail release date to a July 15, 1998, termination hearing, there was a summary, four witness, one day termination trial, evidencing a summary attempt to find other family and resulting in a brief termination order. 


WHEREFORE on the grounds that there was not a sufficient order regarding less-drastic alternatives and not sufficient evidence to establish the termination requirements, Respondent mother M.C.C. prays this court overrule the conclusion of the trial court that Respondent mother’s parental rights are terminated, or alternately, remand this matter to the trial court for a retrial of this matter and require DDSS to present more then merely summary evidence. 

Respectfully submitted this March 1, 2003. 
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