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COMES NOW the Respondent-Appellant mother E.M.A.., by and through her appointed appellate attorney, Philip Robert James, and argues as follows: 

STATEMENT OF ISSUES
1. Whether the trial court’s due process errors adversely affected the outcome of the case.
2. Whether there were less-drastic alternatives. 


STATEMENT OF THE CASE


This is an appeal of an order of termination of parental rights under Title 19, Article 3. (Dependency and Neglect). Respondent mother E.M.A. appeals from an order of the trial court terminating her parental rights to her child, R.R.E.
STATEMENT OF THE FACTS
Respondent mother’s statement of facts is incorporated, as necessary, below. 

SUMMARY OF ARGUMENT

I. THE TRIAL COURT’S DUE PROCESS ERRORS AVERSELY AFFECTED THE OUTCOME OF THE CASE.
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ARGUMENT

I. THE TRIAL COURT’S DUE PROCESS ERRORS AVERSELY AFFECTED THE OUTCOME OF THE CASE.
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The U.S. Supreme Court in Santosky v. Kramer, 455 U.S. 745, 753 (1982) found “that state intervention to terminate the relationship between [a parent] and [the] child must be accomplished by procedures meeting the requisites of the Due Process Clause” and  “that freedom of personal choice in matters of family life is a fundamental liberty interest protected by the Fourteenth Amendment.” (Citing other cases). Respondent mother asks this Court find that the due process errors of the trial court in the termination of parental rights hearing individually and cumulatively affected her substantial right to personal choice in matters of family life and changed the outcome of the hearing. 
Among the trial court’s errors was the trial court’s admission of hearsay evidence over contemporaneous objection by respondent father’s counsel. Petitioner Social Services presented a Discrete Case Plan from 1992 as Exhibit 5 for admission into evidence. Transcript, p. 30, l. 20—p. 32, l. 25. Counsel for respondent mother contemporaneously made two objections, saying: “Your Honor, objection on relevance. Objection on this witness did not prepare this plan.” Id. At p. 33, ll. 1-2. The trial court ruled that Exhibit 5 was relevant, but did not respond to the other objection. Id. ll. 3-12. 
Respondent mother’s counsel must make specific objections, but there is some leeway. Bennett v. Greeley Gas Co., 969 P.2d 754, 761 (Colo. App. 1998)(…in part the focus of the rule.) Specific citation to the rule itself is not necessary. See id. Though respondent mother believes the objection was clear, to any extent that the objection was not specifically stated, it was clear from the context. See People v. Wilson, 838 P.2d 284, 289 (Colo. 1992)(   if the specific ground was not apparent from the context.) Here Petitioner’s counsel had just run through part of the foundation for CRE 803(6) Business Records. She asked about the witness being familiar with the records, having reviewed the records, being at times in charge of the records, that Exhibit 5 was in the records, that it was dated, and that it was true and accurate. Transcript at p. 31, l. 17—p. 32, l. 23. Respondent mother’s counsel’s objection is clearly, in that context, an objection that Petitioner’s counsel did not lay a foundation as required under CRE 803(6), specifically as to who created the record. She further did not establish if the document was made at or near the time of the events that it described, if it was the usual business of the organization to create the record, and other necessary foundational proofs. CRE 803(6). The document should not have been admitted and was an important underpinning to the Petitioner’s termination trial themes that Petitioner had no obligation to try to reunite the family
, and no obligation to propose a treatment plan.

Similarly, Petitioner’s counsel offered Exhibits 6-9 “with the same understanding that we had with the prior exhibit.” Transcript, p. 35, l. 24—p. 36, l. 1. The trial court admitted the Exhibits over respondent mother’s counsel’s continuing objection, again ruling only on relevance. Id., p. 36, ll. 6-10. One-half of the Petitioner’s exhibits, 5 of 10, were admitted without the proper hearsay-exception foundation. The trial court relied heavily on respondent mother’s prior history in its findings of fact
 and these five documents strongly reflect that prior history. 
Further, respondent mother argues that the trial court committed plain error in sua sponte taking judicial notice of a criminal case concerning mother. Respondent mother understands that showing plain error is no light undertaking. Robinson v. County of Denver, 30 P.3d 677, 685 (Colo. App. 2000)(To meet this stringent standard, a party must at least demonstrate that the error "almost surely affected the outcome of the case.") Respondent mother believes this matter merits that appraisal. 
Though CRE 201(c) allows the trial court sua sponte to take judicial notice of adjudicative facts, CRE 201 is specifically limited to only judicial notice of adjudicative facts. CRE 201(a). CRE 201 does not broaden the scope of judicial notice. Larsen v. Archdiocese of Denver, 631 P.2d 1163, 1164 (Colo. App. 1981) Respondent mother argues here that this trial court sua sponte taking judicial notice of her criminal case 01CR75, and then at the request of the Petitioner taking judicial notice of the contents of the prior termination case
 and then another criminal case 99CR157, does not fall under the provisions of CRE 201. A criminal case or termination case is neither a fact “generally known in the jurisdiction”; see CRE 201 (b), nor is it a fact that is “capable of accurate and ready determination by resort to sources whose accuracy cannot be reasonably be questioned.” See id. Respondent mother is not saying here that the contents of a court file located in the District Court clerk’s office are not readily determinable. Rather respondent mother argues that a court file is not a fact, but rather is a collection of papers that may or may not contain declarations that are truthful or accurate. There may well be many documents, and statements in those documents, in these three court files, that do not meet the requirements of CRE 201. See One Hour Cleaners v. Ind. Claim, 914 P2.d 501, 505 (Colo. App. 1995)(…merely attaching the documents to a pleading that becomes part of the court’s file does not make the contents of those documents subject to judicial notice.) It is impossible for this Appellate Court to determine from the trial court’s order of judicial notice what facts the trial court intended to draw into this case, without subverting respondent mother’s constitutionally mandated due process right to have otherwise hearsay evidence proven by usual evidentiary routes, such as testimony and production of exhibits. 
Respondent mother also does not intend to suggest here that the trial court may not take judicial notice of a court file, as was established in the seminal case of Sakal v. Donnelly, 494 P.2d 1316, 1317 (Colo. App. 1972)(A court may take judicial notice of any matters in its own records and files.) But Sakal does not stand for a rule that a court may take judicial notice of everything in the courthouse. The Sakal case encompasses the essence of judicial notice; that judicial notice prevents meaningless formalities. In the Sakal case the trial court ruled that party admissions that were in the court file on the case before the court, did not have to be again formally offered and received.  Since 1972 other rules regarding judicial notice of court files have ripened. A trial court need not take judicial notice of a companion criminal case where a co-defendant was acquitted. People v. Phillips, 732 P.2d 126, 1229 ((Colo. App. 1986)(In essence, defendant asked the trial court, via judicial notice, to compare and contrast the two cases.) This trial court taking judicial notice of a prior termination hearing requires the trial court to compare and contrast cases with different children, different fathers, different dates, and generally different facts. 

A trial court may indeed take judicial notice of its own records and adopt factual findings from a previous case; Municipal SubDistrict v. Oxy USA, 990 P.2d 701, 711 (Colo. 1999), but the previous case must have involved the same parties and the same issue. Id.  This is a very narrow rule. None of the three cases of which the trial court took judicial notice meet that requirement. Further, a trial court may not take judicial notice of facts on the very issue that the parties are litigating. Id. 
Respondent mother was substantially harmed by this due process error by the trial court. Throughout her closing argument, counsel for the Petitioner referred to purported facts from the past that were never proven by competent evidence in this new trial. Petitioner’s counsel said “…we have got a ten year history”; Transcript, p. 108, l. 18, and then lists a litany of purported facts that are not clearly evident in the evidence adduced in trial. She then reconstructs in detail for the trial court the testimony of a sheriff’s deputy as to the condition of mother’s house at some past time, clearly assuming that judicial notice somehow made that testimony a fact that was irrebutably proven, that, were there a jury, would be an axiom in their deliberations. The trial court’s oral order is likewise peppered with references to prior hearings and cases from the past. Respondent mother understands that the final, written order supercedes the oral order of the trial court, but the trial court’s statements immediately after trial should be a strong suggestion of the facts on which the trial court relied. 
III. THERE WAS INSUFFICIENT EVIDENCE TO PROVE CLEARLY AND CONVINCINGLY THAT THERE WAS NO LESS-DRASTIC  ALTERNATIVE
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It is Petitioner’s burden to prove the elements of termination of parental rights by clear and convincing evidence. People in Int. of A.M.D., 648 P.2d 625, 638 (Colo. 1982). That there is no less-drastic alternatives to termination continues to be an element of Petitioner’s proof. People In Interest of M.M., 726 P.2d 1108, 1122-3 (Colo. 1986). The only proof presented by Petitioner that there were no less-drastic alternatives was a very brief discussion of one related family; Transcript, p. 80, l. 17—p. 81, l. 17, and respondent mother argues that small evidence is neither clear nor convincing. 
CONCLUSION

Mother E.M.A.. requests this Court order that in light of the errors of the trial court, that the termination of parental rights of the children be overturned and the treatment plan as proposed by respondent mother and adopted by the trial court be reinstated, or in the alternative that the case be remanded to the trial court for retrial with this court’s directions as to the issues of judicial notice, hearsay, and less-drastic alternatives. 
RESPECTFULLY SUBMITTED this March 1, 2003. 

_______________________

Attorney   #0025
CERTIFICATE OF SERVICE


I hereby certify that on this Saturday, March 01, 2003, true and correct copies of the foregoing Opening Brief were placed in the United States mail, postage pre-paid and addressed as follows, or delivered in person or by court mail:

_______________________
� See Petitioner’s counsel’s closing comments at Transcript, pp. 107-108.


� See the social worker Ms. Suazo’s cross-examination at Transcript, p. 83, l. 13—p. 84, l. 2. 


� See the trial Court’s findings, beginning Transcript, p. 122, l. 14.


� Counsel for the Petitioner previously asked the trial court to take judicial notice of 92JV139, which is, presumably, the prior termination case. Transcript p. 35, ll. 12-14.


� Cf. People in the Interest of O.J.S., 844 P.2d 1230, 1233 (Colo. App. 1992)(two D&N cases consolidated in one trial.)






