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COMES NOW the Respondent D.E.M. and argues as follows:: 

STATEMENT OF ISSUES
I. 
Were certain experts opinions based so largely on evidence that was hearsay as to the experts and not otherwise proven in the Termination Hearing, so as to require the expert’s opinions to be disregarded by the trial court?

II. Did the Trial Court err in admitting certain evidence?

III. Was there sufficient competent evidence left for the Trial Court to find the elements of termination by clear and convincing evidence?

STATEMENT OF THE CASE


The D&N Petition as to the two children herein and these two Respondents was filed in Denver Juvenile Court on 9/1/93. Respondent Father D.E.M. made an admission to paragraph 5(c) of the Petition on 11/18/93 as to the first child K.L.S (the other K.L.S. not being his child) and a treatment plan was ordered for him on 1/10/94. 


On or about 9/6/95 the Denver Department of Social Services filed a Termination Motion as to these children and respondent parents. The Termination Hearing was held on 9/23/96 and 9/24/96. The court orally terminated parental rights on 9/24/96 and the written order was mailed 10/1/96 and an amended order was mailed 10/8/96. This appeal was filed 11/12/96, thereby perfecting this appeal.

STATEMENT OF THE FACTS


The treatment plan of 1/10/94 required D.E.M. acquire and maintain appropriate housing, keep employment and budget his money, get a psychological evaluation, participate in a child/parent interactional, continue drug treatment and drop urines, maintain contact with the social worker, go to parenting classes, keep the children in daycare and school, visit the children not in his custody and get appropriate medical care for his children. 

It is undisputed that D.E.M. had custody of K.L.S. and K.L.S. and was out of contact with the Department of Social Services from some time in 1994 through March 1995, that he used cocaine at least in the early part of the case and marijuana on and off up till several weeks before the Termination Hearing, that he was employed regularly, was appropriate at visits, and had started drug treatment just before the Termination Hearing. 

SUMMARY OF ARGUMENT

I. 
THE CONCLUSIONS OF CERTAIN EXPERTS MUST BE DISREGARDED BECAUSE THEY WERE BASED ON HEARSAY EVIDENCE NOT OTHERWISE INTRODUCED AT TRIAL.


II. 
THE JUVENILE COURT IMPROPERLY ADMITTED CERTAIN EVIDENCE.


III. 
THERE WAS NOT SUFFICIENT COMPETENT EVIDENCE FOR THE COURT TO SUSTAIN ITS FINDINGS BY CLEAR AND CONVINCING EVIDENCE. 

ARGUMENT

I. 
THE CONCLUSIONS OF CERTAIN EXPERTS MUST BE DISREGARDED BECAUSE THEY WERE BASED ON HEARSAY EVIDENCE NOT OTHERWISE INTRODUCED AT TRIAL.

Opinion has a significance proportioned to the sources that sustain it. Cardozo, CJ., Petrogradsky M.K. Bank v. National City Bank, 253 N.Y. 23, 25 (1930)


It is Respondent D.E.M.’S argument that as a matter of law, if a sufficient portion of the facts on which an expert relies are not otherwise competent, are not otherwise proven at trial, the whole of the opinion of the expert must be disregarded. 


Respondent recognizes that an expert opinion may be based in full or part on evidence that is not otherwise admissible. C.R.E. 703. But what if the facts on which the expert relies are contrary to or unsupported by undisputed evidence? In Farrar v. Total Petroleum, Inc., 799 P.2d 463, 467 (Colo.App. 1990) the trial court relied exclusively on the expert opinion of an expert who relied on a witness’s dollar estimate. That witness testified at trial, however, that he had no recollection of providing such an estimate to the expert and that any such estimate would have been mere speculation on his part. The Court of Appeals says: 


Under CRE 703, a qualified expert may base his opinion upon any facts or data “of a type reasonably relied upon by experts in the particular field.” (Emphasis in original.) However, factual premises that are contrary to the undisputed evidence cannot, as a matter of law, be reasonably relied on by any expert. (Citations omitted.) 


Likewise an expert opinion that relies upon an unreliable, unsupported assumption is not competent evidence under CRE 703. (Citations omitted.)


(Material omitted) While the trial court recognized that the expert’s assumption was “questionable,” it was in reality legally incompetent. (Citations omitted.)

If, of course, the expert’s recitation of the hearsay evidence were to act as to legitimize the evidence and make it competent, then there might be sufficient evidence for the trial court here to find the criteria for termination. But many cases from other jurisdictions abjure that “bootstrapping.” These cases include, U.S. v. Farley, 992 F.2d 1122, 1125 (10th Cir. 1993)(expert could testify to child’s statements, but only with jury instruction limiting use as foundation for expert’s opinion.); Kim v. Nazarian, 576 N.E.2d 427, 433 (Ill. App. 2d Dist. 1991)(Rule 703 does not create a hearsay exception.); City of Santa Fe. v. Komis, 845 P.2d 753, fn.4 (NM 1992)(Justifiable reliance by expert does not make hearsay admissible.). 

The Denver Department of Social Services called Dr. Tiffany Wind as an expert in psychology. Transcript Vol. 1, p. 41, l. 25.
 She testified about the children. She agreed that five categories of facts went into forming her opinion. These were her observations of the children, her objective testing of the children, the children’s statements to her, the foster parent’s statements to her, and the social history from the social worker. Generally, p. 78-9. She testified that in her expert opinion the Respondent’s rights to the children should be terminated. P. 67, l. 18. Yet when asked if she would still be able to recommend termination if she did not have a) the social history, b) the children’s statements to her, and c) the foster parents statements to her, she testified that while she would recommend more investigation, she would not be able to say with authority that the parental rights should be terminated. P. 84, l. 22. In fact the Department did not independently prove these three categories of facts. Note that the trial court properly ruled that Dr. Wind’s testimony about what the children said to her did not become competent evidence. Generally, pp. 59-60.

While the social history exists in the past reports of the Department which were made part of the record via judicial notice; p. 11, l. 25- p. 12, l. 1, the trial court also properly ruled that those past reports, to the extent they included unsubstantiated hearsay, were not to be a source of competent evidence in this trial.  At Transcript, Vol. 2, page 19, l. 8, the trial court says in response to counsel’s continued objection to judicial notice, in part: “The Court disregarded unsubstantiated hearsay in the reports…” See also Transcript, Vol. 1, p. 9, l. 25--p. 10, l. 5. The social history did not come in through the Termination Report of the assigned social worker, Ms. Osada, as the trial court ruled that the hearsay in the report would be disregarded. P. 17, l. 8. The trial court recognized that the Department could get hearsay into evidence by presenting it as business records; Transcript, Vol. 1, p. 123, l. 2, but at no time during this trial did the Department present any documents from the records of the Denver Department of Social Services and attempt to enter them into evidence by way of C.R.E. 803(6).

The children did not testify and, for the most part, the statements of the children to the experts were not brought in using any of many possible hearsay exceptions. 

Though the foster mother did testify as to her observations of the children; Transcript, Vol. 1, p. 179-200, she did not testify as to many of the facts relied on by Dr. Wind as set out in her reports. See Dr. Wind’s Reports. 

The more egregious facts relied on by Dr. Wind in her reports that were not proven by competent evidence in trial, include: 

1. The older K.L.S. may have been exposed prenatally to cocaine or alcohol. Record, p. 469

2. A speech pathologist diagnosed the older K.L.S. with delays. Id.
3. Child Find diagnosed her with moderate delays. Id, Pp. 469-70

4. She needs age-inappropriate help with personal care., Pp. 472

5. She can’t follow game rules or share toys. Id.

6. The younger K.L.S. ate excessive amounts in foster care. Record, p. 464.

7. She destroyed toys. Id.
8. Child Find found she had many delays. Id.
9. She vomited in her bed at night and did not let her foster mother know. Id, p. 467.

10. She is frightened of going to bed at night. Id.
To the extent that the trial court relied on the opinion of Dr. Wind, the error is not harmless because, in light of the entire record, it substantially influenced the verdict and impaired the fairness of the trial. See People v. Bowers, 801 P.2d 511, 518 (Colo. 1990). Dr. Wind testified that in her opinion the children would need special care in the future; generally Transcript, Vol. 1, p. 76, and that parental rights should be terminated. P. 67, l. 18. Further, it appears the trial court did, indeed, rely on the opinion of Dr. Wind. Record, p. 444. (Amended Termination Order)

The Denver Department of Social Services called Dr. George Kalousek as an expert in psychiatry. Transcript Vol. 2, p. 26, l. 4. In response to the Department’s question, he testified that, other than his clinical observations, in forming his opinion he relied on a verbal report from the social worker, three Department reports and possibly raw drug-test data. P. 30, l. 17. He also relied on statements by the respondents. P. 31, l. 18. He testified that it is very important to have many sources of information; p. 43, l. 18, and that he could not separate out the Respondent’s social history from other sources in forming his opinion. Generally, pp. 47-48. He said Respondent mother’s positive urine tests were important in his evaluation. P. 49, l. 20.

It is Respondent D.E.M.’S position that the Department did not competently get the social history or the drug-test results into the record in this case, and therefore, because Dr. Kalousek said he was not capable of separating out in his mind the evidence that was reliable; the statements of the Respondent parents and his objective testing, from the evidence that was not reliable; the social history and the drug-test results, his opinion must be disregarded. The trial court specifically excluded the “hearsay evidence that was in other reports and material furnished to (Dr. Kalousek)” from becoming admissible evidence in this case. P. 29, l. 18.

The more egregious facts relied on by Dr. Kalousek in his report, Report of Dr. Kalousek, that were not proven by competent evidence in trial, include: 

1. Older children were born addicted to cocaine in 1993. Record, p. 478..

2. The Department got an abuse referral in 1993. Id.

3. An older child was diagnosed failure to thrive. Id
4. Respondent mother had positive urines in 1993 for marijuana and cocaine. Id
5. Older children had been terminated as to these Respondents. Id, p. 479.

6. Respondent mother had positive urines in 1994 for marijuana. Id
7. A child of the Respondents was born in 1995 exposed to drugs. Id, p. 480. 

8. Dr. Kalousek relied on three Department reports; Id, p. 479-80, that the trial court ruled to be not competent evidence in this matter. Transcript, Vol. 2, p. 19, l. 8-10. To the extent they were hearsay, the trial court disregarded them.

To the extent that the trial court relied on the opinion of Dr. Kalousek, the error is not harmless because Dr. Kalousek determined that mother was in denial about prior drug use because of hot urines; Dr, Kalousek’ Report, Record, p. 487, and that the positive urine tests “pointed me in the direction that (Respondent mother) was still using”; Transcript, Vol. 2, p. 49, l. 21, that D.E.M.’S substance abuse problem would infringe on his ability to parent; p. 37, l. 13, and that D.E.M. would have major problems meeting the needs of his children because of his substance abuse problem. Further, it appears the trial court did, indeed, rely on the opinion of Dr. Kalousek. Record, p. 441 and 443. (Amended Termination Order)

II. 
THE JUVENILE COURT IMPROPERLY ADMITTED CERTAIN EVIDENCE.


There were many overruled objections by the Respondents to the introduction of evidence by the Department in this trial. The more egregious include: 

1. The trial court admitted the two written reports of therapist Dr. Wind over Respondent’s objection of hearsay and double hearsay. Generally, Transcript, Vol. 1, pp. 45-6. Hearsay is defined in C.R.E 801(c) as a statement other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted. The reports were not dated but were write-ups from testing done almost one year before the hearing. They were obviously not statements made by Dr. Wind at trial. No hearsay exception was offered by the Department, such as C.R.E. 803(5) or (6) and no foundation was laid. The Department did not even have Dr. Wind ratify and confirm the contents of the report as later the Court suggested the Department do for the report of the social worker. Transcript, Vol. 2, p. 15, l. 19. Moreover, the reports contain hearsay in hearsay in violation of C.R.E. 805. A list of that double hearsay appears above on pp. 7-8. See People v. Guilbeaux, 761 P.2d 255, 257-8 (Colo. 1988).

2. To the extent that the testimony of the Department-assigned social worker, Bev Osada, testified to hearsay facts that she relied on in forming her opinions, her stating those facts during the trial is not inappropriate. C.R.E. 703.

But Ms. Osada’s testimony; Transcript, Vol. 1, pp. 120-40 and Vol. 2, pp. 3-25, was often unclear as to whether she was testifying as to her observations or admissions by the Respondents, which would have been not hearsay; C.R.E. 801(c) and (d)(2), or whether she was testifying to hearsay upon which she based her expert opinions, or just to bare hearsay. E.g.; Transcript, Vol. 2, pp. 5-7. During Ms. Osada’s testimony, counsel objected many times to hearsay and foundation. I.e.; Transcript, Vol. 1, p. 121, l. 22; Transcript, Vol. 1, p. 131, l. 10; Transcript, Vol. 1, p. 135, l. 10; Transcript, Vol. 1, p. 136, l. 20; Transcript, Vol. 2, p. 4, l. 24; Transcript, Vol. 2, p. 7, l. 16. Sometimes the trial court required the Department to lay a foundation. Transcript, Vol. 1, p. 131, l. 17; Transcript, Vol. 1, p. 136, l. 24; Transcript, Vol. 2, p. 7, l. 19. 

But on one occasion the trial court ruled that there was a hearsay exception, apparently based on the business-records exception, C.R.E. 803(6), Transcript, Vol. 1, p. 121-28. C.R.E. 803(6) refers to a “memorandum report, record or data compilation.” Counsel knows of no authority that includes verbal testimony as a business record. 

On one occasion the trial court’s reason for overruling the hearsay objection was not clear. Transcript, Vol. 2, p. 5, l. 9.

These errors are not harmless because the assigned social worker testified to the following facts, among others, that are clearly hearsay and are not proven competently elsewhere in the record:

a. The child has nightmares about people touching her sexually.
 Transcript, Vol. 2, p. 6, l. 3.

b. The child feels that people have touched her inappropriately. Id.
These errors are not harmless because the assigned social worker testified to the following facts, among others, that may be hearsay and are not proven competently elsewhere in the record:

a. The older K.L.S. has developmental delays. Transcript, Vol. 2, p. 5, l. 14.

b. She asked her mom, “Why did you put me out in the snow?” Id. p. 6, l. 16.

c. At times her balance ability seems not to be at a norm. Transcript, Vol. 2, p. 10, l. 3.

3. The trial court allowed in testimony by the foster mother, over objection by both Respondent’s counsel, that the older K.L.S. had nightmares about people “…doing bad things. That they had white stuff on the table and she was scared because they would put a straw in this white stuff—a straw up their nose, and she kept telling them it wasn’t good…” Transcript, Vol. 1, p. 190, l. 13. The trial court apparently ruled that the statement was not hearsay because it was not offered for the truth of the matter asserted. Transcript, Vol. 1, p. 192, l. 3. Counsel then objected that if the contents of the child’s statements about the nightmare were not being offered for their truth, then those statements were not relevant. The trial court overruled that 2nd objection. Id, l. 14. A Colorado appellate court has dealt peripherally with the issue of whether the substance of a 3rd party’s nightmare is hearsay; People v. Lee, __P.2d___, (Colo.App. Aug. 8, 1996), but has not decided that issue. The Respondent father argues that either the Department wanted the statement by the child about the nightmare concerning white powder in evidence to prove Respondents’ drug use, for which purpose the statement is hearsay; C.R.E. 801(c), or the Department wanted the statement by the child about the nightmare concerning white powder in evidence to prove that the child had nightmares. For the latter purpose, a mere statement by the foster mother that the child had a bad nightmare would have been non-hearsay, relevant and sufficient. The substance of the nightmare was not relevant to the fact of the nightmare. 

This error was not harmless because it suggests the parents more recently used cocaine, and there is little other, competent evidence in this matter to suggest that. 

4.
The trial court admitted Dr. Kalousek’s report over contemporaneous objection by Respondent’s counsel; Transcript, Vol. 1, p. 28, l. 14, that it contained hearsay in hearsay in violation of C.R.E. 805. See People v. Guilbeaux, 761 P.2d 255, 257-8 (Colo. 1988). This error is not harmless as the list of hearsay included in the report is extensive, and is set out in part on pp. 12-13 herein. 

III. 
THERE WAS NOT SUFFICIENT COMPETENT EVIDENCE FOR THE COURT TO SUSTAIN ITS FINDINGS BY CLEAR AND CONVINCING EVIDENCE. 


Termination of parental rights in Colorado requires a finding of clear and convincing evidence. People in the Interest of A.M.D., 648 P.2d 625, 631 (Colo. 1982)(“[W]e hold that clear and convincing evidence is the appropriate constitutional standard…”; citing the Federal Supreme court case of Santosky v. Kramer, 45 U.S. 745, 102 S.Ct. 1388, 71 L.Ed.2d 599 (1982).) While Respondent understands that incompetent evidence is presumed to be disregarded by the trial court; In re Marriage of Lester, 647 P.2d 688, 690 (Colo. App. 1982) there must be other sufficient, competent evidence. See id; Kraftco v. Charnes, 636 P.2d 1300, 1304 (Colo. App. 1981); Harris Park, Inc. v. Church, 381 P.2d 459, 461 (Colo. 1963)(Rather, we are searching the record to ascertain if there be competent evidence, independent of any testimony which may have been properly received, which will support the findings and conclusions of the trial court.) If this Appellate Court strikes the expert’s opinions and the hearsay evidence that Respondent Father objects to above, there is very little first-hand, competent evidence on which the trial court could have relied. 


Moreover, the trial court did rely on the expert opinions of Drs. Wind and Kalousek; Record, pp.141, 143, 144, and unproven facts in its termination order. The more glaring examples of unproven facts include: 

1. The trial court appears to rely on the unproven allegation that this family came to the attention of Social Services on July 9, 1993, for birth of a cocaine-positive baby, and then again the next month for alleged abuse by mother. Record, p. 440. 

2. The trial court appears to rely on unproven, positive urine tests. Record, p. 442.


To the extent that this Appellate Court does not agree that the trial court modified its initial written ruling granting judicial notice of the reports and records of the Department; Record, pp. 405-6 and pp. 424-6 (Orders of 3/22/96 and 9/13/96), by saying at Transcript, Vol. 1, p. 9, l. 25--p. 10, l. 5, and Vol. 2, p. 19, l. 8, that it disregarded the hearsay statements in such reports and records, Respondent Father incorporates herein his arguments contained: 

1. In the Transcript, Vol. 1, p. 4, l. 21 through p. 12, l. 1, and, 

2. In the Record, pp. 421-3 (Respondent D.E.M.’S Objection to Judicial Notice of 9/6/96).

In brief, Respondent D.E.M. argued that the trial court taking judicial notice of Social Services’ and other reports filed during the course of the proceedings; Record, pp. 405-6 and pp. 424-6 (Orders of 3/22/96 and 9/13/96), on its face and as applied to this Respondent, violates the Respondent’s right to cross-examine witnesses, to prepare an effective defense, to obtain an effective appellate review of interlocutory determinations, allows admission of hearsay, hearsay in hearsay, and other incompetent evidence, and allows the proponent of evidence to prepare reports for trial to specifically introduce hearsay evidence and incompetent evidence. The trial court’s order requiring the Respondent to subpoena the authors of the reports shifts the burden of proof to the Respondent and impermissibly burdens this indigent Respondent. See Transcript, Vol. 2, p. 102, l. 25, and violates Respondent’s right to have the authors brought to court under §19-1-107(2) and §19-3-604(3), which the Respondent specifically requested. Record, p. 422, para.. numbered 3. (Respondent D.E.M.’S Objection to Judicial Notice of 9/6/96.)


Respectfully submitted this March 1, 2003. 

___________________________

Attorney #25
I certify that on March 1, 2003, I mailed a true and accurate copy of the enclosed Opening Brief of Respondent Father, by first class, pre-paid US mail, addressed as follows:  







______________________________

� In this counsel’s opinion, this Transcript has many missing and incorrect words and parts, and is at times difficult to understand. 


� The trial court did allow the social worker to testify, over a hearsay objection, to her memory of facts contained in business records, without requiring that the Department present the specific documents. The trial court ruled that the testimony could come in under the business records rule; C.R.E. 803(6). Transcript, Vol. 1, p. 124-8.


� Dr. Wind is the older K.L.S.’s therapist. Her testimony never refers to nightmares. Her report mentions nightmares; Record, p. 473, but without specifics. The foster mother’s testimony includes mention of nightmares, but not about sexual touching. Transcript, Vol. 1, p. 188-92.






