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COMES NOW the Respondent-Appellant Father J.R.G. (father) and argues as follows: 

STATEMENT OF ISSUES
I. Did Petitioner’s failure to provide copies of subpoenas violate respondent father’s due-process rights? 

II. Did Petitioner’s failure to sufficiently disclose the content and extent of witnesses’ testimony prior to trial violate father’s due-process rights?

III. Was Petitioner’s Motion for Termination, in conjunction with other information available to respondent father, so summary as to violate father’s due-process rights? 

STATEMENT OF THE CASE


The Dependency and Neglect Petition as to the children J.M.G and J.R.G. and the children’s father J.R.G. was filed in Denver Juvenile Court on or about June 15, 1994. The father J.R.G. was adjudicated as to J.M.G and J.R.G. on July 13, 1994. Father J.R.G.’s Disposition Hearing was August 23, 1994, and the court entered a treatment plan. The trial court heard the termination motion on August 10, August 11, and August 12, 1998. The trial court terminated father’s parental rights as to both children. 

STATEMENT OF THE FACTS


The respondent father J.R.G. has been incarcerated for most of the duration of the case. When he was 12 years old his sister prevented him from having sexual contact with a child. He was out of jail from November 1997 to April 1998 but was returned to jail because of an allegation of a parole violation based on new charges that had not gone to trial as of the date of the August 1998 termination hearing.

SUMMARY OF ARGUMENT

I. THE DEPARTMENT OF SOCIAL SERVICES’ FAILURE TO PROVIDE SUBPOENA COPIES TO FATHER J.R.G. VIOLATED DUE PROCESS.

II. THE DEPARTMENT OF SOCIAL SERVICES’ FAILURE TO SUFFICIENTLY SUMMARIZE THE TESTIMONY OF ITS WITNESSES PRIOR TO TRIAL VIOLATED DUE PROCESS.

III. THE INSUFFICIENCY OF THE DEPARTMENT OF SOCIAL SERVICES’ TERMINATION MOTION VIOLATED DUE PROCESS.

IV. THE CUMULATIVE EFFECT OF THESE ERRORS, AND THE TRIAL COURT’S FAILURE TO GRANT A MOTION FOR CONTINUANCE, VIOLATED DUE PROCESS. 

V. THE FACTS DON’T SUPPORT TERMINATION. 

ARGUMENT

I. THE DEPARTMENT OF SOCIAL SERVICES’ FAILURE TO PROVIDE SUBPOENA COPIES TO FATHER J.R.G. VIOLATED DUE PROCESS.

Father objected to the Denver Department of Social Service’s failure to provide subpoena copies prior to the time of trial, as required by C.R.C.P. 45. Vol. III, p. 8, l. 25—p. 9, l. 14. At the time of trial, the City Attorney did not know if Rule 45 applied to this case or not. Vol. III, p. 12, ll. 9-10. It was not clear if the trial court believed C.R.C.P. 45 applied to this case. Vol. III, p. 13, ll. 15-17. Because of this failure by the Department, Father did not get notice which of the nine witnesses listed on the July 17, 1998, witness list, the Department of Social Services intended to call, until the first day of trial when the City Attorney described the nine as being “mainly rebuttal witnesses.” Vol. III, p. 12, ll. 18-19. 

There is no case law regarding the remedy for a party’s failure to provide copies of subpoenas in a civil case. The rule was modified on January 1, 1998, to so require. C.R.C.P. 45. Father argues that this Court should hold litigants to a high standard of compliance with Rule 45, especially in Title 19 Dependency and Neglect cases. Knowing ahead of time who will appear against one at the courthouse goes to the essence of due process; the notice necessary to prepare for trial so that one may have a fundamentally fair trial. Dependency and Neglect cases require a higher standard both because they implicate a fundamental right to the privacy of the family
 and because there is no pre-trial disclosure requirement. C.R.C.P. 16(a) and 26(a). (D&N actions exempted from disclosure.)

The proper remedy for failure by a party to follow the mandates of C.R.C.P. 45 ought to be a continuance; see Crist v. Goody, 507 P.2d 478, 480 (Colo. App. 1972), and father urges this Court to use this opportunity to set that standard.

II. THE DEPARTMENT OF SOCIAL SERVICES’ FAILURE TO SUFFICIENTLY SUMMARIZE THE TESTIMONY OF ITS WITNESSES PRIOR TO TRIAL VIOLATED DUE PROCESS.

Respondent Father objected to the inadequacy of the Department’s witness lists on the grounds that the witness endorsement was insufficient. Vol. III, p. 8, ll. 8-24. The City Attorney filed the first endorsement July 20, 1998, 21 days before trial. Vol. II, pp. 219-222. The trial date had been set for August 10, 1998, termination hearing sometime prior to the mailing date of the Department of Social Services Confirmation of Setting/Notice of Hearing on June 18, 1998. Vol. II, p. 204-205. Respondent Father objected specifically, if perhaps not very clearly, that the endorsements did not even give a conclusion, but only briefly listed the subjects of the witness’s testimony. Vol. III, p. 8, ll. 17-24. 

Due process requires fundamental fairness in termination hearings. People in the Interest of A.M.D., 648 P.2d 625, 636 (Colo. 1982). Father has a right to have notice of the termination proceeding, an opportunity to be heard and to defend, and to receive advice of counsel. In the Matter of Catholic Charities, 942 P.2d 1380, 1383 (Colo. App. 1997). Father has the right to cross-examine witnesses in a termination hearing. People in the Interest of A.E., 914 P.2d 534, 538 (Colo. App. 1996). Father argues that the right to cross-examine is substantially undermined without prior notice of the nature and extent of the witnesses’ testimony.

Father probably would not have been able to object to not having prior notice of the proposed testimony of witnesses if it were laid out in a prior, received report. Cf. People in the Interest of J.F., 672 P.2d 544, 546 (Colo. App. 1983). (Father’s attorney could not complain about receiving reports before trial when he had been present in court at an earlier hearing when the reports were presented.) But in this case, all that the prior reports said, briefly, about father was that he was in jail. See the one sentence concerning father in the Permanency Planning Hearing report of February 15, 1995; Vol. 1, p. 45, the small portion concerning father of the Administrative Review Report of October 30, 1996; Vol. I, p. 72, and the small portion concerning father, of the Administrative Review report of May 6, 1997. Vol. I, p. 64.

In order to forestall the possible direction of argument by the City Attorney, while it may be that this Appellate Court may find that cross-examination of the contested witnesses by counsel for father was adequate, the issue here is not the level of skill of the cross-examination, but whether the cross-examination could have been better, whether counsel for father could have more accurately elicited information from these witnesses that would have persuaded the trial court not to terminate parental rights.

It is ironic that although a natural parent’s desire for a right to the companionship, care, custody, and management of his or her children is an interest far more precious than any property right; Santosky v. Kramer, 455 U.S. 745, 758-9 (1982), if respondent father had been defending an action to take away his property, he would have had the protection of the disclosure inherent in C.R.C.P. 16 and 26, but here where he is defending a claim against him to take away his children, he does not. 

III. THE INSUFFICIENCY OF THE DEPARTMENT OF SOCIAL SERVICES’ TERMINATION MOTION VIOLATED DUE PROCESS.

Father first objected to the inadequacy of the termination motion on June 2, 1997, by filing his Motion to Strike the Termination Motion; Vol. I, p. 90-94, soon after the filing of the termination motion on or about May 5, 1997. Vol. I, p. 82-84. The City Attorney filed a response on June 19, 1997; Vol. I. p. 99-101. The trial court did not rule on that motion. Respondent father again filed his Motion to Strike the Termination Motion on June 18, 1998. Vol. I, p. 197-198. As of the first day of termination trial on August 10, 1998, the trial court had not ruled on that motion. 

Section 19-3-602, CRS, as amended, requires “filing of a written motion alleging the factual grounds for termination.” The termination motion filed by the Special Assistant City Attorney is entirely conclusory, merely recites the requirements of §19-3-604, and except for paragraph numbered 1, says nothing that would not be equally applicable in any other generic case set for termination.

Respondent recognizes that despite the specific words of the statute, the case law doesn’t necessarily require the motion itself to allege many factual grounds. See People in the Interest of L.L., 716 P.2d 334, 337 (Colo. 1986)(Termination motion had some specific allegations and respondent had access to negative reports.); People in the Interest of M.H., 683 P.2d 807, 809 (Colo. App. 1984)(Respondent had 1 & ½ years notice of inadequacies.) People in the Interest of E.A., 638 P.2d 278, 283 (Colo. 1981)(Respondent had notice, an attorney, and access to negative reports).

But in each of those cases there are at least some specific allegations and alternative sources for respondent’s notice. That is not so in this matter. The motion is generic. The allegations in ancillary sources about respondent father continued, up until almost the day of trial, to be merely that he was incarcerated. See the one sentence concerning father of the Permanency Planning Hearing report of February 15, 1995; Vol. 1, p. 45, the small portion concerning father of the Administrative Review report of October 30, 1996; Vol. I, p. 72, and the small portion concerning father, of the Administrative Review report of May 6, 1997. Vol. I, p. 64. While the Department of Social Services’ witness endorsement of July 20, 1998, just 21 days before trial, does add new claims from two witnesses that father was a sexual perpetrator as a juvenile, that father was non-compliant with mental health treatment, that father admitted sexual offenses, that father confessed to having an erection while holding his children, that he was dismissed from sex offenders group due to non-compliance and excessive absences and refused treatment and was hostile, neither of those two witnesses testified at trial and none of that information came into evidence for the truth of the matter asserted. The worst of it didn’t come into evidence at all. 

Incarceration by father cannot be the sole basis for adjudication of the children as dependent and neglected. People in the Interest of S.B., 742 P.2d 935, 939 (Colo. App. 1987). Father admitted a no-fault, 5(e) admission to the Dependency and Neglect petition on July 13, 1994, the first time he appeared in court. Vol. II, p. 243. Father argues a fortiori incarceration should not be the sole basis for the more serious consequence of termination of parental rights. Respondent father had no reasonable, timely notice if the department was concerned about what he revealed in therapy or what they think it was that he revealed in therapy, and therefore was unable to formulate a defense. 

In fact the Department raised at least one issue other than what it had previously alleged. For the first time in the case the Department of Social Services’ first witness raised the issue of prior domestic violence. Vol. III, p. 46, ll. 16-20. 

The trial court abused its discretion in not granting a continuance. By failing to rule for over one year on the motion to strike the termination motion, or alternatively failing to require the Department of Social Services to disclose a factual basis for its termination motion according to the intent of the statute reasonably prior to trial, alternatively requested by respondent father in his Motion to Strike in June 1997 and again in June 1998, the trial court left father in the unenviable position of going to trial without knowing what the Department of Social Services thought were the grounds for termination. 

Assuming arguendo that in spite of the implications of S.B., supra, that incarceration can be, standing alone, grounds for termination of parental rights, then father argues here that the trial court’s failure for over one year to require the Department of Social Services to state affirmatively that, indeed, it did believe that father’s incarceration was grounds for termination, substantially hampered father’s ability to prepare for trial.

IV.
THE CUMULATIVE EFFECT OF THESE ERRORS, AND THE TRIAL COURT’S FAILURE TO GRANT A MOTION FOR CONTINUANCE, VIOLATED DUE PROCESS.

“That no man of what estate or condition, shall be put out of land or tenement, nor taken nor imprisoned, nor disinherited, nor put to death, without being brought in answer by due process of law.” Statute of Westminster, 28 Edw. III (1354).

At the beginning of trial, counsel for respondent father concluded that father did not know which witnesses would testify, what they would say, or why the Denver Department of Social Services thought father’s rights should be terminated. Vol. III, p. 9,ll. 15-20. Father asked for a continuance. Id. 

The trial court abused its discretion in not granting one. This was a first setting for termination. Registry of Actions, generally. Vol. II, pp. 243-266. The children had been in a foster home for 4 years, remained in that foster home as of the day of trial, and a short delay to require the Denver Department of Social Services to reveal even the basic structure of its case against father would not have changed their circumstances. 

It is father’s argument that no lesser remedy than a continuance was adequate to remediate the errors here. Similarly to where the court allows materials into evidence which had not properly been disclosed prior to trial and the required remedy is a continuance; Crist v. Goody, 507 P.2d 478, 480 (Colo. App. 1972), the failures of the Department of Social Services in not disclosing facts until the trial was underway, required a continuance of this termination hearing.

Further, father argues that the Title 19 statutory scheme, in conjunction with the failure of the civil rules to provide for disclosure commensurate with C.R.C.P. 16 and 26
, and as applied in the specific facts of this case, violate father’s fundamental right to a fair trial concerning his family life, in violation of the penumbral constitutional rights as outlined in Santosky v. Kramer, 455 U.S. 745 (1982)
 and the 14th Amendment to the Constitution of the United States and, that the Title 19 statutory scheme, in conjunction with the failure of the civil rules to provide for disclosure commensurate with C.R.C.P. 16 and 26, as applied here, is not a rationally-related means to a legitimate state concern. 

The Santosky Court endorsed three distinct factors for evaluating due process in termination proceedings: the private interest affected, the risk of error created by the state’s chosen procedure, and the countervailing governmental interest supporting use of the challenged procedure. Santosky, at p. 754. Father argues his private interest is commanding
, the risk of error because of the concatenation of error here is substantial, and the countervailing governmental interest that allows this trial court discretion to permit the Department of Social Services to flout civil Rule 45, minimal disclosure of the government’s theory of the case, and minimal pre-trial disclosure of the contents of witness and expert witness testimony, is slight.

V. THE FACTS DON’T SUPPORT TERMINATION.

At status conference on July 22, 1998, father moved for a continuance because of his criminal trial in District Court; Vol. II, p. 257, which was coming up soon. Vol. V, p. 23, ll. 3-4. In that important regard, the facts fall short of clear and convincing proof of an essential element. The trial court found father was unfit and is unlikely to change within a reasonable time. Vol. V, p. 85, ll. 19-22. The parole officer testified that the reason father was back in jail was because of new charges: Vol. III, P. 201, ll. 7-11, but father abided by the other parole requirements for the most part. Vol. III, p. 201, ll. 1-2. Father’s trial on the new charges was scheduled in September, 1998; Vol. V, p. 23, ll. 3-4, just the next month after the termination hearing. Because the Department of Social Services scheduled, or agreed to schedule; Vol. II, p. 204-205, the termination hearing just before father’s trial, and refused with the trial court to continue the termination hearing until after his trial, the trial court lost valuable information about whether father would soon be available for his children. The only testimony predicting the result of father’s successful defense at that September, 1998, criminal trial was father’s belief that his parole would be reinstated. Vol. V, p. 23, ll. 5-11. The testimony of his parole officer did not contradict. Vol. III, pp. 192-207, particularly at p. 201. It would not have harmed the children for the trial court to wait just a month to discover if father was going to continue in jail, or be out on his own. 


Respectfully submitted this March 1, 2003. 

___________________________

Attorney
I certify that on Saturday, March 01, 2003, I hand-delivered via court mail or mailed a true and accurate copy of the enclosed Opening Brief of Respondent Father, by first class, pre-paid US mail, addressed as follows:  

________________________



� “The absence of dispute (between the Supreme Court majority and the dissent in Lassiter v. Department of Social Services, 452 U.S. 18 (1981)) reflected this Court’s historical recognition that freedom of personal choice in matters of family life is a fundamental liberty interest protected by the Fourteenth Amendment.” Santosky v. Kramer, 455 U.S. 745, 753 (1982).


� Only after the commencement of trial, during her direct examination of her second witness, did the City Attorney begin to ask questions about whether a parent who is unfit because of a three-year incarceration could have his unfitness remediated by a treatment plan; Vol. III, p. 122, ll. 12-25, and continued with that new theme with her third witness. Vol. III, p. 153, ll. 9-24.


� See C.R.C.P 16(a) and 26(a).


�.See footnote 1.


� Santosky, at p. 758.


� See Santosky, at p. 758.
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