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1. This Petition on Appeal is filed on behalf of C.L.K, the father, with respect to children: M.M.P. d/o/b 6/25/0 and C.L.M., d/o/b 8/6/0

2. Parental rights were terminated by the trial court pursuant to § 19-3-604(1)(___), C.R.S. The trial court did not distinguish which part of the termination statute it relied on in its orders. 

3. Appellant’s attorney, Philip Robert James is not the attorney who represented appellant at trial.

4. Are there any other pending appeals involving the children? Not to counsel’s knowledge.    

5. Relevant dates regarding this appeal are the following:

D & N petition filed: 1/8/04 and 6/29/04.

Adjudication order: 1/9/04 and 6/30/04.  

Disposition:  2/3/04 and 7/20/04

Motion to terminate filed: 10/7/04 

Termination hearing: 2/8/05 and 2/22/05

Termination order: 3/18/05  n/p/t  2/22/05

Notice of Appeal filed: 4/8/05

6. Nature of the case and relief sought: The appellant seeks reversal of the: order granting termination.

7. State the material facts as they relate to the issues presented on appeal: The material facts are stated below as they relate to the issues.

8. State the legal issues presented for appeal, including a statement of how the issues arose:

Issue 1: Counsel had limited time with the trial court files in this matter and has a rough transcript that is very difficult to read, regrets any errors as to the facts as set out herein, and will correct them as they become known to him. Counsel attaches the first 5 pages of the 200 page rough transcript. It is father/appellant’s position that the rough transcript made available to counsel is inadequate as a matter of law and so requests this Appellate Court allow father/appellant’s counsel amend or expand this Petition within a reasonable time after the complete, reporter-edited transcript of the termination hearing becomes available to counsel. 

Supporting legal authority for Issue 1: 

See M.L.B. v. S.L.J, 517 U.S. 102 (1996)(A transcript is necessary for appeal.)

Issue 2: 

Though the father/appellant, through his attorney, may have waived advisement at his first appearance on both cases, he did not waive his §19-1-118 right to have that hearing before a judge in the first instance. Therefore the magistrate may not have had authority to enter a judgment of adjudication, and therefore the court had no authority to hold the termination hearing and terminate parental rights. 

Supporting legal authority for Issue 2:  

In Re Petition Of R.G.B., 98 P.3d 958 (Colo. App. 2004).

Issue 4: The mother/appellant moved for a continuance on the grounds that the parties were willing to separate and have the mother/appellant seek to regain the children. Father/appellant joined in that motion. Considering the totality of the circumstances, the court’s refusal to grant that continuance was an error that rises to the level of an abuse of discretion, affected a substantial right of the father/appellant, and was materially prejudicial. 

Supporting legal authority for Issue 4:  

CRE 103; CRCP 121 1-11; Crist v. Goody, 31 507 P.2d 478; Colo. App. 496, 500 (1972)

Issue 5: There was a contemporaneous hearsay objection by father/appellant and mother/appellant concerning the admission of the social worker’s new termination report. The trial court admitted the document. The circumstances here are such that the document’s admission is an abuse of discretion that likely changed the result of the termination hearing. In spite of §19-1-107, CRS 2005, the report did not contain information only about the child. 

Supporting legal authority for Issue 5:  

CRE 801(c) and 802; CRE 805; §19-1-107, CRS 2005; National Canada Corp. V. Dikeou, 868 P.2d 1131, 1138 (Colo.App. 1993).

Issue 6: Father/appellant argues that the relatives were not given a fair chance to be a less-drastic alternative for the children, that there was substantial compliance with the treatment plan, and that the father/appellant made progress in his treatment. Certain relatives filed a timely request for custody.  Father/appellant argues that these factual issues rise to the level of an abuse of discretion by the trial court that was not harmless error. 

Supporting legal authority for Issue 6: 

People in Interest of M.M., 726 P.2d 1108 (Colo. 1986) 

The undersigned requests that the Court of Appeals issue an opinion reversing the order of the trial court in this matter, remanding this matter for a re-trial of the adjudication or termination hearing or, in the alternative, enter an order setting this case for full briefing.

RESPECTFULLY SUBMITTED this Sunday, August 06, 2006
_________________

Philip Robert James, 9781

ATTACHMENTS:

Petitions in Dependency and Neglect

Motions to Terminate

Termination Orders

First 5 pages of the 200 page rough transcript.
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