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The Petitioners, the respondent parents in a Dependency and Neglect action in the Denver Juvenile Court, petition this Court pursuant to Rule 21, Colo. App. Rules., and Section 3, Article VI of the Colorado Constitution, for the issuance of a Writ in the nature of Prohibition on the ground that the trial court is in excess of its discretion; to wit, that it removed two of the minor children from the home of the respondent parents at a Dependency and Neglect review hearing and refused the parents requests to testify.  

NATURE OF THE ACTION BY THE COURT BELOW.


This Petition arises out of two Dependency and Neglect actions in the Denver Juvenile Court, the first, 92 JN 461, concerning T.A.L. and Q.M.L., and the second, 93 JN 242, concerning T.R.L.  On 1/24/94 the Denver Department of Social Services, at a regularly scheduled review hearing, made an oral motion for removal of T.A.L. and T.R.L. and requested the trial court hear several witnesses, including a social services worker, two police officers, and others.  All parties had some knowledge from the week before that the oral motion was forthcoming.  Respondents asked for a hearing on the oral motion for removal of T.A.L. and T.R.L.  The trial court held a hearing, allowed the testimony of one social worker, and allowed full and complete cross-examination by all parties of that social worker.  The trial court refused to hear any other witnesses of the Denver Department of Social Services.  The Guardian ad Litem offered testimony of a witness and was refused.  The respondent parents each requested to testify and were refused.  The trial court explicitly included in his determination its prior knowledge of the case.  The trial court ordered T.A.L. and T.R.L. to be removed from the custody of the respondent parents immediately and the children were so removed.  The trial court permitted the respondent parents to file written offers of proof on a later date. See attached verification and Offers of Proof.


No transcript of the proceeding accompanies this Petition as the trial court reporter told the attorney of respondent mother that she would be unable to provide a transcript for approximately one month from 2/7/94. See Philip Robert James’s verification of this Petition.

CIRCUMSTANCES REQUIRING EXERCISE OF ORIGINAL JURISDICTION. 


The petitioners do not allege the trial court does not have in personam jurisdiction over the persons of the respondents and the minor children or subject matter jurisdiction over the cause of action.  However, a writ of prohibition may issue from this Court when a trial court in a dependency and neglect action has abused its discretion. People in the Interest of P.N., 663 P.2d 253, 256 (Colo. 1983).  A writ of prohibition may issue if the damage which may result from the court’s abuse of discretion cannot be cured on appeal. Tyler v District Court, 561 P.2d 1260 (Colo. 1977). (Granting of Rule 35(a) motion beyond  the trial court’s discretion.)  No appeal to the Colorado Court of Appeals is available until the trial court enters a final order. People in the Interest of E. A., 638 P.2d 278, 282 (Colo. 1981).  A final order may not occur for years.  See generally id.  Parents have due process rights and a fundamental interest as to their children. Id, at 285.  The Respondent parents have the right to testify in some Dependency and Neglect hearings. See id., p. 283. (A parent must be given adequate notice of the possibility of termination of parental rights and also be afforded an opportunity to be heard.)  The Respondent parents should likewise have the opportunity to be heard in a change of custody hearing. See In re Groellner, 770 P.2d 1387 (Colo. App. 1989). (A court’s limits on time in a final divorce hearing that prevented mother from testifying regarding child custody violated her due process.).


Though petitioners argue that it is always error to not let parents testify in a custody hearing; see, id, the error is not harmless error as the Offers of Proof of the Respondent parents are in substantial contravention of the testimony of the social worker as to the safety of the children.

TYPE OF RELIEF SOUGHT


Petitioners ask this Court to issue a Writ of Prohibition to prevent the trial court from continuing to hold the children away from the proper custody of the Respondent parents.  It is appropriate for this Court to issue to the respondent court a rule to show cause why the children should not be returned. 

TRIAL COURT INFORMATION


The names and addresses of the parties and their attorneys in Denver Juvenile Court actions , 461 and 242 are: 
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