D&N Appeals—Practical Tips

Warning: Rule 3.4 became effective March 1, 2005. This rule makes filing an appeal from termination of parental rights very difficult and even more tricky that appeals usually are. Don’t do this at home. These materials are NOT a careful review of that rule.

1. Before the Trial

A good appeal starts before the termination hearing or adjudication trial. You should be planning your appeal as you prepare for hearing. 

a. Some termination hearings you have nothing to do but prepare for appeal.

b. Pick one or two areas that you may want to appeal. 

c. Don’t pick too many.

d. Plan what evidence you want to put in. 

e. Plan what evidence you want to keep out. 

f. Review the evidence rules pertinent to your plan before you go to trial, not while you are writing your appellate brief. 

2. During Trial

If you don’t preserve error by objecting and, when evidence is refused, making an adequate offer of proof, the error is plain error and the plain error burden of proof is almost insurmountable. People v. Kenny, 30 P.3d 734, 741 (Colo. App. 2000)(That is, we assess whether the comments so affected the fundamental fairness of the trial as to cast serious doubt on the reliability of the judgment of conviction.) Robinson v. County of Denver, 30 P.3d 677, 685 (Colo. App. 2000)(An appellate court will reverse the outcome of trial only when necessary to avert unequivocal and manifest injustice.)

Colorado Rule of Evidence 615(c) says when the judge calls or questions witnesses, your objections made be made at the time or at the next occasion the jury is out of the room. 

There are six standards of review in the Court of Appeals. See Appellate Practice—Candid Comments, Andrew M. Low, The Colorado Lawyer, Dec. 2001, p. 31.(Although he only cites four.) Those are: 

a. De novo, usually for questions of law. This is where you want to position yourself.

b. Review for clear error, for trial court findings of fact. 

c. Abuse of discretion, for trial objections, motions for continuance, order of witnesses, and other such things. 

d. Support by and substantial evidence, for jury findings of fact. 

e. Plain error, as above. This is a bad place to be.

f. Harmless error, as set out in C.R.C.P. 61.

The standard of abuse of discretion is stated variously in various cases. Sometimes it is just “abuse”, sometimes “serious abuse”, sometimes “very abusive”. But it is really just the same standard, regardless of the qualifying adjective or adverb. (cite)

3. Filing the Appeal

If you have thought that the rules for appeal are unnecessarily complex, you are correct. They are. (There is no case law that supports that proposition.)You often have to move back and forth between the appellate rules and the civil or criminal rules to figure out what to do next. Here’s an example.

Prior to July 2000 the Court of Appeals would issue a notice to show cause why your appeal should not be dismissed as premature, if the order was not final for purposes of appeal. So if all the rights as to all the parties and all the children were not completely determined, the appeal was not ripe and you either had to wait until they were final, possibly for years, or get the trial court to certify the portion of the case already decided as final for  purposes of appeal. C.A.R. 1(a)(1) in conjunction with C.R.C.P 54(b). 

Generally the State was anxious to agree to that order by the trial court because they wanted your appeal right to go away so they could adopt out the children. I had a case which was decided on one of two children, in about 1998. I pointed out then to the state’s attorney that my appeal right wouldn’t begin to run until the trial court said so. Three years later I got a new order, making the termination of the one child final for the purposes of appeal. If my client had answered the letters I sent out, we would arguably have had the right to an appeal of the termination in 2001. 

The rule has changed. Any termination of any parents or children, or any denial of a termination motion, is final for purposes of appeal regardless of C.R.C.P. 54(b). §19-1-109(2)(b), CRS, as amended 7/1/00. People in the Interest of A.E., 994 P.2d 465, 466-7 (Colo. App. 1999)

Richardson case

4. Notice of Appeal

a. Contents

See the forms.

There is no rule or case law that says you are bound to the issues as you set them out in the notice of appeal. That doesn’t’ mean that the appellate courts might not make that rule sometime in the future and so you may want to be careful and include an outline of your issues anyway. You’ve been planning your issues for months already, right? You ARE bound by what you list in your brief. C.A.R 1(d). 

b. Timing

C.A.R. 3.4 is UNIQUE in Colorado. Read it. Don’t approach an appeal from the termination of parental rights unless you know what you are doing. The timing is almost impossibly short and you are best served by getting help the first couple of times you do this.  

5. Ethics and Malpractice

D&N appeals live in malpractice and grievance city. The clients are in denial about their chances and often unsophisticated about appeals anyway and the appeals process is particularly opaque to them. So if you lose, which is likely, it must have been your fault, right? Be sure to start the appeal by writing a letter to your client explaining the narrow purpose of the appeal. I always tell the client that he or she must not get his or her hopes up about the chances of winning. 

Good calendaring is very important. Good preparation is mandatory. Read the transcript right away. Write a rough draft, no matter how rough, right away. Then if you get caught up in work and end up writing the whole brief the weekend before it’s due, you will have thought about the issues for 20 days and your brief will be better. 

When may you not file an appeal? Rule 11 on signing pleadings.

What to do when you can't file an appeal? Cover your rear with a letter to the client and ask other attorneys if they will file the appeal instead of you. 

6. Forms

Pleading headers are different—extra line—says so in Rules

Orders—take out your attorney information—looks bad

Where does it say you must have lots of white space in your new headers?

7. Transcript


The transcript and record are YOUR responsibility. Even if the reporter is slow.

8. Brief or Petition


Don’t make the mistake of always asking for extra time. The Court of Appeals will catch on sooner or later. 

The idea is to get a appellate judge, or her clerk, neither of whom are thrilled about your D&N appeal anyway, to read your brief. A disorganized, 50-or-more page brief with 10 different points is a loser. 

a. If you get to write a brief, start with a plan to write ten pages, with three clearly set out points maximum. That means picking the best three points and discarding the others. Expand your plan only if you absolutely have to. 

b. Your best, strongest point should be in front. Put your second best at the back. 

c. Be careful about spacing. Follow the rules. 26 lines max and 1.5 inches at the top, 1 inch on the sides and bottom. Don’t go over 50 pages without asking first. No tiny fonts. Black ink. 

d. Don’t over do the facts. State all the facts your need for your points and that the appellate judge needs to understand what you are talking about. But don’t summarize the entire transcript. Do cite the facts to the transcript. 

e. Don’t ever, ever cite a case for something it doesn’t stand for. If the judge checks a cite and it’s not accurate, you are dead in the water. If your citation is not exactly on point, explain that. 

f. Use pinpoint cites. Fred v. Charley, 13 P.3d 1228, 1236 (Colo. 2001). 

g. Use short point summaries. Fred v. Charley, 13 P.3d 1228, 1236 (Colo. 2001).(The facts that underlie an expert’s opinion are admissible but are not a hearsay exception.)

h. Use consistent language. Don’t call the witness the social worker one time, the case worker the next time, and witness Smith the third time. This is not “creative writing”.

