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	OBJECTION TO TAKING OF JUDICIAL NOTICE 


A. The 3/22/__ Order of this Court states, in part, as follows: 

4.)  The Court will take judicial notice of all reports by the Department of Social Services and other experts and agencies which have been provided services to the children and respondent adults herein and which reports have been filed during the course of these proceedings.  Any party desiring to examine such experts shall subpoena them for trial. 

5.)  (not applicable)

6.)  The Court will take judicial notice of all case files filed in the Denver Juvenile Court concerning the respondent mother and/or respondent father.

B.  Respondent father, because of the requirements of specificity of the Court of Appeals in People in the Interest of OJS, 844 P.2d 1230 (Colo. App. 1984) (later in the Supreme Court but not on this point), objects specifically as follows: 

1. To the extent this Court relies on Title 19 for this order, statutory construction rules would seem to suggest that the specific §19-3-604(3) would be the prevailing law in a termination case rather than the more general §19-1-107(2), though the latter is identical to the former. The hearsay exception implicit in §19-3-604(3) (and §19-1-107(2)) is violative of the due process rights of this respondent in that it denies respondent the right to cross-examine witnesses, to prepare an effective defense, to obtain effective appellate review of interlocutory determinations, allows admission of hearsay, hearsay in hearsay, and other incompetent evidence in a manner which is manifestly unfair both as written and as applied by this court. Counsel can find no case law in this state which construes these statutes effect on reports that are: a) written in preparation for trial, b) written for the purpose of specifically entering into evidence, evidence that would otherwise be incompetent, and, c) hearsay in hearsay. 

2. Alternately, to the extent this Court’s order relies on CRE 201, the reports by the Department of Social Services are not adjudicative facts so as to fall under that rule. Such judicial notice is an impermissible extension of the rule set out in Sakal v. Donnelly, 494 P.2d 1316 (Colo. App. 1972). No published Colorado case has extended the simple Sakal rule much further than the small, obvious judicial notice therein. See Hatch v. Wagner, 590 P.2d 973 and Benbrook v. Bd. of Assessment Appeals, 695 P.2d 801 (Colo. App. 1984). 

3. The court order requiring the respondent subpoena the authors of the reports is violative of the plain language of §19-1-107(2) and §19-3-604(3) and therefore and further impermissibly shifts the burden of clear and convincing proof to the respondent.  The respondent is in this matter placed into the position of expending financial resources that the respondent does not have to help the Department prove its case. The respondent hereby requests under §19-1-107(2) and §19-3-604(3) that all report writers be present at the Termination Hearing.

4. It is unclear from this Court’s order if the Court will require the Department to newly introduce previously-introduced reports into evidence at the time of the termination hearing, or merely allow the City Attorney to refer to and rely on previously-introduced reports.  If the latter, the DSS reports were filed with the court at hearings which had a lower standard of proof. The Court gave no notice that those reports were “accepted as evidence” in that they could be used against the respondent at a later hearing or termination hearing. Respondent has presently no way of knowing on which of many previously-introduced reports the Department intends to rely.  

WHEREFORE Respondent prays this Court order as follows: 

1.  That §19-3-604(3) and §19-1-107(2) are either so broadly violative of the due process rights of respondent that they are void, or, alternately, that the Court will apply those statutes in such a manner as to avoid unfair introduction of otherwise incompetent evidence. 

2.  That this Court will not expand the concept of judicial notice so as to encompass old reports entered into the court file under a different evidentiary standard and old, or new, Juvenile Court cases with different facts and, possibly, different parties. 

3.  That this Court, as is implicit in §19-1-107(2) and §19-3-604(3), require the PROPONENT of a report make the writer available for direct and cross-examination. 

4.  That the Department, or any party, give adequate notice 30 days or more before the hearing, on which documents and previously-introduced reports the party intends to rely, at the hearing. 


RESPECTFULLY SUBMITTED this March 1, 2003. 
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