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STATEMENT OF THE ISSUE

PRESENTED FOR REVIEW

DID THE TRIAL COURT DENY THE RESPONDENT MOTHER HER DUE PROCESS AND STATUTORY RIGHT TO COUNSEL BY PROCEEDING TO HEARING ON THE DEPARTMENT’S MOTION TO TERMINATE HER PARENTAL RIGHTS WHERE MOTHER DID NOT APPEAR UNTIL THE COURT WAS MAKING ITS FINDINGS AND ORDERS AND HAD NOT MADE HERSELF AVAILABLE TO MEET WITH HER PROVISIONALLY APPOINTED ATTORNEY PRIOR TO THE TERMINATION HEARING? 

STATEMENT OF THE CASE

A.  Nature of the Case.


This case is before the Court on appeal from the trial court’s written order of October 17, 2000, terminating the parent-child legal relationship between A.., the respondent mother (“mother”) and appellant here, and her children, J.. and C.., in Denver Juvenile Court case number 90 JV 1.  (V. 2A, pp. 343-345).  This case is also before the Court on appeal from the trial court’s written order of October 17, 2000, terminating mother’s parental rights to her child, M.., in Denver Juvenile Court case number 90 JV 3.  (V. 1B, pp. 269-271).  The court entered its verbal findings and orders of termination on September 18, 2000.  (V. 4, pp. 30D-32D).

B.  Course of the Proceedings and Disposition Below.


On May 20, 1998, the was scheduled for April 15, 1999, but continued to May 24, 1999.  (V. 1B, pp. 233 &, with a review/status hearing to be set in January 2000.  (V. 1B, p. 239). 103-104).  Et Cetera

C.  Statement of the Facts Relevant for Review.


The Department filed its petition in case number 90 JV 1, involving the children, J.. and C., due to concerns of physical abuse of J. by father, a history of substance abuse by both mother and father, domestic violence, unstable housing on mother’s part, and mother’s neglect of the children.  Mother had left the children with a distant relative in October 1997, when another report alleging physical abuse of J. and neglect of C.. was made.  Mother was also approximately five months pregnant at the time of the filing of the petition in May 1998, and had not received any prenatal care.  (V.1A, pp. 2-3 & p. 230).


On June 5, 1998, following mother’s admission that the children’s environment was injurious to their welfare, the trial court adopted an interim treatment plan for mother.  Mother was ordered to attend twice-weekly supervised visitation with the children, obtain prenatal care, undergo a psychological evaluation, undergo a substance abuse evaluation and follow treatment recommendations, complete parenting classes, cooperate with the Department and guardian ad litem, attend domestic violence counseling, obtain appropriate housing, cooperate with a family group conference and sign necessary releases of information.  (V. 2A, pp. 283-284).  The formal treatment plan, adopted by the court on August 26, 1998, contained the same basic provisions of the interim treatment plan, but with detailed “action steps” and criteria for success.  (V. 1A, pp. 17-19 & 21 & V. 2A, p. 285).


Mother gave birth to her third child, M.., on September 25, 1998, and the Department filed a petition concerning the newborn on October 1, 1998.  (V. 1B, pp. 1-4).  The child was allowed to remain in mother’s custody, under the supervision of the Department and provided mother was complying with her treatment plan.  (V. 1B, p. 229).  Mother made an admission to the petition in case number 98 JV 3013 on October 26, 1998.  The treatment plan previously adopted for mother in case number 98 JV 1981 was adopted as mother’s treatment plan in the new case as well.  (V. 1B, p. 230).


Mother underwent a psychological evaluation on July 21, 1998.  She was diagnosed with “Cannabis Dependence, in early remission, Alcohol Abuse, Cocaine Abuse, and Personality Disorder, NOS.”  There were also concerns that mother lacked insight into the role she might have played regarding the Department’s involvement with the children.  (V. 1A, p. 233).  Janet Van Meter, the initial ongoing social worker, noted in her June 2000 termination hearing report that two years later, despite months of individual therapy and domestic violence counseling, mother still lacked this insight, and continued to blame father exclusively for the Department’s involvement with the family.  (V. 1A, p. 233).


Mother was enrolled in weekly therapy through Denver Area Youth Services (DAYS) beginning in June 1998, but her attendance was sporadic.  She stopped going altogether by May 1999.  (V. 1A, p. 233).  She agreed to resume counseling through a different program, beginning on August 6, 1999.  However, she was discharged from that program on August 13, 1999, after being late to her counseling session and testing positive for cocaine.  (V. 1A, p. 233).  Four months later, on December 8, 1999, she began individual therapy at the Mental Health Corporation of Denver.  As of June 2000, she had attended less than fifty percent of her therapy sessions.  (V. 1A, p. 233).  Mother was discharged from treatment in early August 2000, after missing over one full month of therapy sessions. (V. 2A, p. 261).


Mother was enrolled in several different substance abuse programs during the two-plus years her treatment plan was in effect, and was initially compliant.  She attended substance abuse treatment at DAYS from June 1998 until February 1999.  Her urinalysis test results were negative during this period, although she did miss some scheduled appointments.  (V. 1A, p. 233).  

Concerns that mother might be abusing drugs arose again when she missed urinalysis testing appointments on June 7 and June 25, 1999.  When she finally submitted a urine specimen on July 29, 1999, she tested positive for cocaine, but denied using drugs.  (V. 1A, p. 234). Mother was then referred to the Arapahoe House Intensive Outpatient Treatment Program.  She began treatment on September 20, 1999, failed to submit a urine sample on October 11, 1999, and tested positive for cocaine and amphetamines on October 14, 1999, and positive for methamphetamines on October 19, 1999.  She continued to deny using drugs.  She missed at least one other appointment, tested positive for methamphetamines on October 29, 1999, and positive for cocaine on November 5, 1999.  She was unsuccessfully discharged from the program due to her noncompliance.  (V. 1A, p. 234).


Mother was ordered into inpatient substance abuse treatment on November 9, 1999.  (V. 1A, p. 234 & V. 1B, p. 239).  She was referred to the New Directions program, but was “not accepted…due to her denial and lack of motivation to change.”  (V. 1A, p. 234).  Mother subsequently admitted to the social worker that she had relapsed, and was referred to the Stepping Stones program on December 3, 1999.  (V. 1A, p. 234).


Mother was initially uncooperative with the referral, but eventually was admitted to the Stepping Stones inpatient program on March 16, 2000.  She was discharged nine days later after missing her curfew every night, refusing to attend treatment, failing to secure employment, and testing positive for cocaine and methamphetamines on March 22, 2000.  She also tested positive for cocaine on March 25, 2000.  (V. 1A, p. 234).

Mother completed another SIGNAL substance abuse evaluation, at her own request, in May 2000.  She met with the evaluator on May 4th and May 17th and admitted using cocaine the week before each of these meetings. (V. 1A, p. 234 & V. 2A, p. 260).  Mother was referred to the Intensive Outpatient Treatment program at Outpatient Behavioral Health Services, but was discharged due to her total noncompliance.  (V. 2A, pp. 260-261).


Mother had been able to maintain stable housing at one point during the pendency of these proceedings, but was living out of her car at the time of the September 2000 termination hearing.  (V. 4, p. 32D, ll. 22-23).  She was unsuccessfully discharged from Brandon Center on October 24, 1998, after receiving five “write-ups.”  She stayed with father’s mother briefly, then with a friend from October 30, 1998, until December 17, 1998, when she moved into a transitional housing apartment.  She was evicted in March 2000, “due to her drug use, the associates she was letting live in her apartment, and frequent conflicts at her residence.”  (V. 1A, p. 235).  Mother failed to obtain stable housing after that date, and by July 2000, her whereabouts were unknown.  (V. 1A, p. 235 & V. 2A, p. 260).


Mother completed a parent-child interactional evaluation at the Kempe Center in the spring of 1999. (V. 1B, p. 41).  Mother also completed parenting classes, but not until February 2000, after several false starts.  (V. 1A, p. 236).  She completed six domestic violence classes and attended anger management counseling at DAYS and Decatur Place.  However, she continued to have great difficulty expressing her anger appropriately.  (V. 1A, p. 236).


Mother attended visits with her children fairly consistently, missing on average one visit per month, until February 2000.  At that point, mother then began missing more visits.  When she did visit, mother was receptive to the case aide’s parenting instructions, but failed to internalize this information.  There also continued to be many safety concerns during mother’s visits.  (V. 1A, p. 236).  Mother’s last visit with the children was on July 12, 2000.  (V. 2A, p. 260).


The same attorney, R.N., represented mother from May 20, 1998, until August 27, 1999, when he asked to withdraw for personal reasons.  A motion for substitution of counsel was filed with the court, and R.B. was immediately appointed in his stead.  (V. 2A, pp. 252-253, 283 & 296).  It was over nine months, and not until June 5, 2000, the day of the scheduled termination hearing, before mother expressed her desire to have new counsel appointed to represent her because she did not feel comfortable working with Ms. B.  (V. 4, pp. 2B-3B & 8B).  


The social worker had recently had a telephone conversation with mother regarding the upcoming termination hearing.  Ms. Van Meter stated to the court that mother had told her that she was intending to “ask for a continuance and ask for a new attorney because she had a job and she wanted more time….”  (V. 4, p. 7B, ll. 16-25).  Mother denied making such representations, and denied having an actual telephone conversation with Ms. Van Meter.  She said she had just left messages for the worker.  (V. 4, p. 8B, l. 22 –p. 9B, l. 24).

The court reluctantly granted a continuance of the termination hearing and appointed new counsel for mother, subject to the attorney’s acceptance of the case.  (V. 2A, p. 304).  The court also set a status hearing in the matter for August 22, 2000, and a continued termination hearing for September 18, 2000.  Mother was present in court when these two hearings were set.  (V. 2A, p. 304 & V. 4, pp. 32B-33B).

Mother failed to appear in court on August 22, 2000, for the status hearing.  (V. 2A, p. 306).  The assistant city attorney reported to the court that she had exchanged voice mail messages with E.S., the attorney provisionally appointed to represent mother.  She stated that Mr. S. told her he had not accepted the case because he could not find mother.  The Department had been unable to locate mother as well.  (V. 4, p. 2C, l. 21 – p. 3C, l. 4).  The social worker had attempted to contact mother at the phone number of her last known address and was told mother had been kicked out.  The worker was not given any leads as to mother’s current whereabouts.  (V. 4, p. 5C, ll. 2-10).

When the two cases were called up on September 18, 2000, it was noted that no respondent parent appeared.  (V. 4, p. 2D, ll. 4-8).  The court took judicial notice of its records and admitted the termination hearing reports dated June 5, 2000, and September 18, 2000. (V. 4, p. 4D, l. 10 – p. 5D, l. 8).  The court also heard the testimony of Janet Van Meter and Melissa Carson, the two ongoing social workers.  (V. 4, pp. 5D – 27D).

Mother appeared while the court was making its findings and orders, two hours and twelve minutes after the case was scheduled to be heard.  (V. 4, p. 31D, ll. 19 – 21).  The court terminated mother’s parental rights to all three children, finding that the allegations of the termination motion had been established by clear and convincing evidence and that there were no less drastic alternatives to termination that would serve the best interests of the children.  The court also found that mother’s whereabouts had been unknown to the court and the Department and that “the Court’s attempts to appoint a lawyer had failed as she could not be contacted.”  (V. 4, p. 31D, l. 11 – p. 32, l. 8).

When asked by the court where she had been, mother replied, “ I’ve been out of town.”  (V. 4, p. 32D, ll. 9-10).  Mother went on to explain that she had “started using…and had to leave.”  (V. 4, p. 32D, ll. 12-15).  She said, “I’m a wreck right now.  I’m a wreck.  I’ve tried everything – I went up to the mountains with my mother to get away from the city and everybody around me so I could quit using drugs.  I haven’t used for about a month now, but I don’t have a place to live.  I’ve been staying in my car for a couple of weeks….”  (V. 4, p. 32D, ll. 17-23).

The court reminded mother that she had asked Ms. B. to withdraw as her attorney in June, and explained that the court tried to appoint another attorney for her, but no one could find her.  Mother remained silent, not offering to explain why she did not try to contact either the court or the Department in the three months leading up to the continued termination hearing. The court then offered to appoint a lawyer to assist mother on appeal.  Mother accepted the court’s offer and said that mail could be sent to, and telephone messages left at, her father’s home.  (V. 4, p. 33D, ll. 9-25).

SUMMARY OF THE ARGUMENT


Mother was afforded due process and her statutory right to counsel in these dependency and neglect proceedings.  Mother, through her own actions, was not represented at the termination of parental rights hearing.  Mother was represented by counsel from the first day the first petition was filed up to and including the day of the scheduled June 2000 termination hearing, when she discharged her counsel and requested the appointment of new counsel.  The court granted mother’s request, but mother left the Denver area and made herself unavailable for legal representation.  The trial court properly held the continued termination hearing in September 2000, despite mother’s absence and the absence of any counsel for mother.

ARGUMENT

MOTHER WAS NOT DENIED HER RIGHT TO DUE PROCESS OR HER STATUTORY RIGHT TO COUNSEL WHEN THE TRIAL COURT PROCEEDED TO HEARING ON THE DEPARTMENT’S MOTION TO TERMINATE THE PARENT-CHILD LEGAL RELATIONSHIP WHERE MOTHER FAILED TO APPEAR FOR THE SCHEDULED STATUS HEARING AND DID NOT APPEAR ON THE DAY OF THE TERMINATION HEARING UNTIL THE COURT WAS ENTERING ITS FINDINGS AND ORDERS.


Section 19-3-202(1), C.R.S. (2000), provides, in part, that at the respondent parent’s first appearance, he or she shall be advised of “the right to be represented by counsel at every stage of the proceedings.”  If a motion for termination of the parent-child legal relationship is subsequently filed, the court is to advise the respondent parent anew of his or her “right to counsel if not already represented by counsel of record….”  §19-3-602(2), C.R.S. (2000).


The record establishes that mother was advised of her legal rights on May 20, 1998, when the petition in case number 98 JV 1981 was filed.  The court immediately appointed an attorney to represent her, at state expense, as is authorized by §19-3-202(1), C.R.S. (2000).  When this attorney sought to withdraw as counsel on August 27, 1999, a new attorney was appointed to represent mother on the very same day.  (V. 2A, pp. 252-253 & 296).


Mother appeared at all but one hearing, with either Mr. N. or Ms. B., at the various scheduled hearings right up until the June 5, 2000 termination hearing.  (V. 2A, pp. 283-296 & V. 1B, pp. 229-243).  Mother apparently assisted Ms. B. sufficiently to enable her to file a witness and exhibit list endorsing fourteen witnesses and fourteen exhibits.  (V. 1A, pp. 216-219).


However, on June 5, 2000, Ms. B. sought to withdraw as mother’s counsel based on mother’s representations that she did not feel she could work with Ms. Br.  Ms. B. noted that mother provided her with a list of four additional witnesses and four additional exhibits on the Friday before the hearing.  (V. 4, p. 3B, ll. 2-14).  Upon inquiry by the court, mother stated that she did not feel comfortable with Ms. B., and had never felt so.  She said that she was “intimidated by her.”  (V. 4, p. 8B, ll. 7-21).


The court allowed Ms. B. to withdraw and told mother that new counsel would be appointed to represent her.  The court proceeded to set a status hearing and reschedule the termination hearing.  (V. 4, p. 21B, ll. 2-4 & pp. 32B-33B).  Mother disappeared approximately five weeks later, and had no contact with anyone related to the case until she appeared two hours and twelve minutes late for the September 18, 2000 termination hearing, while the court was entering its findings and orders.  Mother stated to the court that she had returned to Denver the previous evening yet offered no explanation for why she was late.  (V. 4, P. 34D, ll. 21-22).


Mother argues that there was “no evidence in the record to establish that [she] either expressly or impliedly waived her right to counsel at the termination hearing.”  She goes on to argue that the standard applied in criminal cases, requiring the prosecution to establish a voluntary, knowing, and intelligent waiver of the right to counsel, should be applied in the context of a termination of parental rights hearing and furthermore that the Department cannot meet that standard here.  (Brief for Respondent-Appellant at 12).

However, the criminal cases cited by mother are not especially instructive as related to the facts of this appeal.  In People v. Arguello, 772 P.2d 87 (Colo. 1989), and King v. People, 728 P.2d 1264 (Colo. 1986), for example, each defendant appeared and was forced to proceed to trial in the absence of a satisfactory establishment of a waiver of counsel.  Here, mother disappeared for two months prior to the September 2000 hearing.

It can be argued that mother, by her failure to appear for the status hearing and the termination hearing, as well as her failure to maintain contact with either the court or the Department so that new counsel could contact her, forfeited her right to counsel.  By analogy, a civil litigant who has made a jury demand is deemed to have waived his right to a jury trial by failing to appear at trial.  C.R.C.P. 39(a)(3).


Furthermore, Colorado’s appellate courts have not extended all criminal standards to dependency and neglect cases, which are civil in nature.  When presented with the opportunity to apply the highest burden of proof – beyond a reasonable doubt – in a termination of parental rights proceeding, the Colorado Supreme Court chose not to do so.  It instead adopted the clear and convincing evidence standard of proof, noting that such a standard “strikes an appropriate balance between the risk of an erroneous termination of the parental relationship, on the one hand, and the parens patriae interest of the state in promoting the child’s welfare, on the other.”  People in Interest of A.M.D., 648 P.2d 625, 635 (Colo. 1982).


The Colorado Supreme Court has held that a respondent parent’s lack of counsel at a detention hearing was not reversible error where the parent was advised of her right to counsel and failed to request the appointment of an attorney at the detention hearing.  People in Interest of L.L., 715 P.2d 334 (Colo. 1986).  This Court subsequently found “that the statutory right to appointed counsel at any stage of a dependency or neglect proceeding, including termination, must be invoked by a parent’s request for an attorney.”  People in Interest of V.W., 958 P.2d 1132, 1134 (Colo. App. 1998)(Because the trial court was not required to appoint counsel for father sua sponte, his lack of counsel at the termination hearing did not constitute error or mandate reversal of the default judgment terminating his parental rights).


In People in Interest of V.A.E.Y.H.D., 605 P.2d 916 (Colo. 1980), the Colorado Supreme Court held that the respondent mother had not been denied effective assistance of counsel nor had the juvenile court abused its discretion in denying a motion for continuance where mother “failed to communicate with her attorney and to cooperate in the preparation of the case.”  Id. at 919.  The Supreme Court noted that the juvenile court was “painstaking in its efforts to ensure that [mother] had adequate assistance of counsel and sufficient time to prepare her case.”  Id. at 919.


In V.A.E.Y.H.D., supra, mother had a total of four court-appointed attorneys, including her appellate counsel.  One withdrew for personal reasons and the other two withdrew citing mother’s lack of cooperation.  In addition, the juvenile court had granted three continuances of the termination hearing over a fourteen-month period.  The Supreme Court concluded by noting, 

Any alleged failure of adequate assistance of counsel, under the circumstances of this case, is attributable to appellant, not to her various counsel, or to the court.  By her repeated refusal to cooperate with her court-appointed attorneys, we hold that the appellant cannot assert as a ground for reversal on appeal ineffective assistance of counsel.

V.A.E.Y.H.D., 605 P.2d at 919.


The Department would contend that under the circumstances here, mother ought not to be allowed to assert as a ground for reversal on appeal denial of her due process and statutory right to counsel.  Mother, unlike the respondent parent in People in Interest of J.B., 702 P.2d 753 (Colo. App. 1985), was represented by counsel at each hearing up to and including the June 5, 2000 termination hearing, when she requested the appointment of new counsel.

The juvenile court made every effort to protect mother’s statutory right to counsel.  It was mother herself who made legal representation impossible by absenting herself from Denver and failing to provide either the Court or the Department with information as to her whereabouts so that her new attorney could communicate with her.


When the two cases were called for hearing on September 18, 2000, mother’s whereabouts were unknown.  She had not had any contact with the Department for approximately two months and had not visited her children since July 12, 2000.  She had not contacted the trial court regarding her new attorney.  She had not appeared for the status hearing on August 22, 2000.  There was no reason to believe mother would appear for the September termination hearing.


The termination motion was originally set for hearing on November 9, 1999, but continued by the Department in the hopes that the children could be reunited with mother.  (V. 1B, p. 239).  When the Department later concluded that this would not be possible, the motion was again set for hearing.  The June 2000 hearing was continued after mother requested, and was granted, the appointment of new counsel.  Thus, the termination motion had been pending in some fashion for ten months by the time it was actually heard.

Given that the two oldest children had been in foster care for over two years, and the youngest had been in out-of-home placement for a total of nearly a year, (V. 2A, p. 258), the trial court was justified in conducting the hearing as scheduled.  See §19-3-702(1), C.R.S. (2000).  Surely, another continuance would not have been in the children’s best interests.  Indeed, the guardian ad litem argued against a continuance of the June 5, 2000 termination hearing on the grounds that the children’s best interests would not be served by a delay.  (V. 4, p. 3B, l. 21 – p. 4B, l. 10).

The Colorado Supreme Court in People in Interest of M.M., 726 P.2d 1108 (Colo. 1986), upheld the trial court’s rulings denying mother’s motion for a continuance, as well as her request to discharge her attorney, pointing out that “[i]n ruling on such motions, the trial court should consider the need for orderly and expeditious administration of justice and should balance that need against the particular facts underlying the motion.” Id. at 1121.  The Court noted that had mother’s motions been granted, the trial court’s decision “would have subjected [the child] to further uncertainty about his future.”  Id. at 1121.  This Court in People in Interest of L.G., 737 P.2d 431 (Colo. App. 1987),  observed that “[i]n light of the importance of reaching a final disposition” in the matter, the trial court had not abused its discretion in denying mother’s motion for a continuance of the termination of parental rights hearing.  Id. at 435.


Clearly, when the state seeks to terminate the parent-child legal relationship, it must guarantee the parent fundamentally fair procedures in order to satisfy due process.  People in Interest of A.M.D., 648 P.2d 625 (Colo. 1982).  “However, that parental right to due process is subject to the power of the state to act in the child’s best interest.”  People in Interest of M.H., 855 P.2d 15, 17 (Colo. App. 1992).  Here, the trial court employed fundamentally fair procedures and committed no error in conducting the continued termination hearing in the absence of mother or counsel.

CONCLUSION


Based on the foregoing, the Department requests that the trial court’s order terminating the parent-child legal relationship between mother and her three children be affirmed.

Dated this 11th day of June, 2001.
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