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COMES NOW the Respondent JUVENILE., by and through his appointed review attorney, Attorney, and argues as follows: 

STATEMENT OF ISSUES
1. If he trial court’s admission of CRE 404 evidence prejudiced the minor child.
2. If he trial court’s Curtis advisement was sufficient. 
3. If there was insufficient evidence to prove the charges beyond a reasonable doubt.
STATEMENT OF THE CASE


This is a review of an order of adjudication under Title 19, Article 2. (Delinquency). Minor child Juvenile appeals from an orders of the trial court adjudicating him a delinquent and sentencing him..
STATEMENT OF THE FACTS
The minor child’s statement of facts is incorporated, as necessary, below. 

SUMMARY OF ARGUMENT

I. THE TRIAL COURT’S ADMISSION OF CRE 404 EVIDENCE PREJUDICED THE MINOR CHILD.
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II. THE TRIAL COURT’S CURTIS ADVISEMENT WAS NOT SUFFICIENT.
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ARGUMENT

I. THE TRIAL COURT’S ADMISSION OF CRE 404 EVIDENCE PREJUDICED THE MINOR CHILD.

The exceptions to Colorado’s exclusion of prior bad acts are narrow. People v. Garner, 806 P.2d 366, 372 (Colo. 1991)(As previously discussed in Part II of our opinion, Colorado decisional law over the years has adhered to the exclusionary principle that, subject to narrow exceptions, the inherent prejudice in other-crime evidence renders such evidence generally inadmissible in a criminal prosecution.)(Justice Quinn) Colorado case law is at times more restrictive of admission of Rule 404 evidence than occurs under the identical Federal rule. Id. 
The minor child did not open the door for prior bad acts to be introduced by the prosecution. Moreover, the prosecution’s question concerning prior bad acts was a general question, rather than as to a specific instance of conduct, as required by Rule 405. See People v. Pratt, 759 P.2d 676, 683 (Colo. 1988)(The prosecution's cross-examination of the defendant's character witnesses is controlled by CRE 405(a), which allows inquiry into "relevant specific instances of conduct.") The prosecutor did not ask “Isn’t it true that James Accuser accused you of similar conduct in City? The prosecutor rather asked “Haven’t you been accused of something like this before?” Transcript, p. 187, l. 9. In fact the minor child Juvenile was confused about what incident the prosecutor was talking about. Id. ll. 19-23. 
If the minor child did not open the door, counsel’s contemporaneous objection as to no notice; Transcript, p. 187, l. 16, surely should have caused the trial court to exclude the evidence. Even if the minor child did open the door, there is no record that indicates that the trial court made the Rule 404 findings required by case law. People v. Garner, 806 P.2d 366, 373 (Colo. 1991)
 The Garner findings are necessary even if the minor child opened the door. People v. Miller, 890 P.2d 84, 99 (Colo. 1995)(We believe that the admissibility of other crimes evidence, even where a defendant arguably opens the door, should be governed by application of the standards and procedures set forth in Garner.) Some of the findings might be inferred. Surely not all of the detailed Garner findings can be inferred from the record. 
In other words, even if the minor child Juvenile opened the door to the topic of his alleged propensity to touch girls, any evidence that is then adduced by the prosecutor must meet all other evidentiary requirements. People v. Miller, 981 P.2d 654, 659 (Colo. App. 1998)
, and does not here meet the requirements of CRE 404 and 405.
II. THE TRIAL COURT’S CURTIS ADVISEMENT WAS NOT SUFFICIENT.

The minor child Juvenile would not have been asked those questions about prior bad acts if he had not testified. It is the minor child’s position that the trial court’s Curtis advisement was inadequate to allow him to make an independent judgment as to whether to testify at trial. 

The Curtis advisement requires specific content. People v. Harding, 17 P.3d 183, 185 (Colo. App. 2000)
 One of the requirements is that if a felony conviction is disclosed to the jury then the jury can be instructed to consider it only as it bears upon his credibility. The trial court did not say that. See transcript at p. 141, ll. 6-20 and p. 175, ll. 4—p. 176, l. 3. 
The minor child is not arguing that he was specifically harmed because he testified in reliance on the trial court’s advisement and then a prior felony was disclosed and the jury, which there was none of, was not given a limiting advisement. Rather the minor child argues that the case law sets specific things that must be set out, albeit not in any specific order
; id., but they must all be there Id. 
The adequacy of the Curtis advisement is the People’s burden. Harding, supra. At p. 185. (Generally, "courts indulge every reasonable presumption against waiver." People v. Curtis, 681 P.2d 504, 515.) Thus, the burden is on the prosecution to establish the effectiveness of a waiver. Tyler v. People, 847 P.2d 140 (Colo. 1993)).
The prosecution may argue that the error was de minimus. But as the Colorado Supreme Court says in Curtis:
A close reading of relevant authority in light of these considerations persuades us that the right to testify is so fundamental that the effectiveness of its waiver must be tested by the same constitutional standards applicable to waiver of the right to counsel.” At 681 P.2d 504, 512 (Colo. 1984).
III. THERE WAS INSUFFICIENT EVIDENCE TO PROVE THE CHARGES BEYOND A REASONABLE DOUBT
The minor child argues that there was insufficient evidence for the trial court to find beyond a reasonable doubt that these events happened. There was sufficient evidence by the minor child to reasonably raise a doubt as to the possibility of collusion between the witnesses. 
CONCLUSION

The minor child Juvenile requests this District Court order that in light of the errors of the trial court and the insufficiency of the evidence, that the delinquency adjudication be overturned and the charges dismissed, or in the alternative that the case be remanded to the trial court for retrial with this court’s directions for retrial. 

RESPECTFULLY SUBMITTED this October 29, 2003. 

_______________________
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� The appellate court says, “Read together, these rules require a four-part analysis to determine whether evidence of prior acts is admissible.  First, we must ask whether the proffered evidence relates to a material fact, i.e., a fact `that is of consequence to the determination of the action.' (Citations excluded.) If it does, we proceed to the second question:  is the evidence logically relevant, i.e., does it have `any tendency to make the existence of [the material fact] more probable or less probable than it would be without the evidence?'  (Citations excluded.)  If the evidence is logically relevant, we then must determine whether the logical relevance is independent of the intermediate inference, prohibited by CRE 404(b), that the defendant has a bad character, which would then be employed to suggest the probability that the defendant committed the crime charged because of the likelihood that he acted in conformity with his bad character.  (Citations excluded.).  Finally, if the proffered evidence survives the first three parts of the analysis, we must assess whether the probative value of the evidence is substantially outweighed by the danger of unfair prejudice.  (Citations excluded.)”


� The appellate court says, “However, even if the prosecution "opened the door" here, that does not mean that the responding or rebutting evidence is necessarily admissible in any form. In other words, a conclusion that the prosecution opened the door to the victim's sexual orientation does not suspend other applicable rules of evidence concerning the form of the rebutting evidence. See Cardenas v. State, 971 S.W.2d 645 (Tex. App. 1998) (hearsay evidence that party responding to "opened door" seeks to introduce must still be admissible under hearsay exception).”


� The appellate court says, “[t]hat he has a right to testify, that if he wants to testify then no one can prevent him from doing so, that if he testifies the prosecution will be allowed to cross-examine him, that if he has been convicted of a felony the prosecutor will be entitled to ask him about it and thereby disclose it to the jury, and that if the felony conviction is disclosed to the jury then the the (sic) jury can be instructed to consider it only as it bears upon his credibility.[T]he defendant should also be advised that he has a right not to testify then the jury can be instructed about that right.


� People v. Harding, 17 P.3d 183, 185 (Colo. App. 2000)) states “No precise litany must be followed in advising a defendant of his or her right to testify. However, the advisement must include all of the elements set Curtis.(sic) (Citation omitted)”
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