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1. This Petition on Appeal is filed on behalf of respondent, the father, with respect to children: L.A-L.M, d/o/b 4/25/07, L.S.M. d/o/b 4/25/07, and S.R.M d/o/b 2/23/07.
2. Parental rights were terminated by the trial court pursuant to § 19-3-604(1)(___), C.R.S. The trial court did not distinguish which part of the termination statute it relied on in its orders. 
3. Appellant’s attorney, attorney is not the attorney who represented appellant at trial.

Are there any other pending appeals involving the children? No.    

4. Relevant dates regarding this appeal are the following:

D & N petition filed:  7/21/07.  Termination hearing:  11/15/07, 11/23/07, and 1/7/07.  Adjudication order: 2/9/07 and 5/17/07   Termination order:  1/7/07
Disposition:  2/9/07 and 5/17/07     Notice of Appeal filed:  2/28/07 and 3/30/07
Motion to terminate filed: 8/23/07 
5. Nature of the case and relief sought: The appellant seeks reversal of the: order: granting termination.

6. State the material facts as they relate to the issues presented on appeal: The material facts are stated below as they relate to the issues.

7. State the legal issues presented for appeal, including a statement of how the issues arose:

Issue 3: Counsel had limited time with the trial court files in this matter and has a rough transcript that is very difficult to read, regrets any errors as to the facts as set out herein, and will correct them as they become known to him. Counsel attaches the first 10 pages of the 200 page rough transcript. It is father/appellant’s position that the rough transcript made available to counsel is inadequate as a matter of law and so requests this Appellate Court allow father/appellant’s counsel amend or expand this Petition within a reasonable time after the complete, reporter-edited transcript of the termination hearing becomes available to counsel. 

Supporting legal authority for Issue 3:  

See M.L.B. v. S.L.J, 517 U.S. 102 (1996)(A transcript is necessary for appeal.)
Issue 1: 
Though the father/appellant, through his attorney, may have waived advisement at his first appearance on both cases, he did not waive his §19-1-108 right to have that hearing before a judge in the first instance. Therefore the magistrate may not have had authority to enter a judgment of adjudication, and therefore the court had no authority to hold the termination hearing and terminate parental rights. 
Supporting legal authority for Issue 1:  

In Re Petition Of R.G.B., 98 P.3d 958 (Colo. App. 2004).
Issue 1: 

The trial court issued a default judgment of adjudication as to the father/appellant S.R.M. in 04JV2 concerning the child S.R.M on 5/17/04. The order is invalid as a matter of law because it is based on an affidavit that cites fact necessary for the proof required by CRCP 55 (Default), that affidavit being invalid on its face, because it was sworn on 5/8/04 and yet refers to facts that had not yet occurred on 5/8/04.  There are no findings from the trial court that the trial court relied on any other evidence or information in determining the validity of the Motion for Default. If the order of default is invalid, there is no adjudication, and therefore no termination. 
Supporting legal authority for Issue 1:  

See Norton v. Raymond, 30 Colo. App. 338, 340, 491 P.2d 1403 (1971)(The movant did not apply for the judgment by written motion setting forth with particularity the grounds in support of the motion.); Id., 341 (It is the duty of the trial court to make sufficient findings); See In The Interest Of D.R.W., 91 P.3d 453,457 (Colo. App. 2004)(We conclude that the termination must be set aside because the absence of a timely dispositional hearing prejudiced father's ability to preserve his parental rights.)
Issue 2: It is generally the father/appellant’s position that a bare default judgment in a dependency and neglect case, without substantial proof of notice and default by affidavit, testimony or otherwise, is a per se violation of the close consideration required by the courts when a family association of basic importance in our society is at stake. 
Supporting legal authority for Issue 2:  

See generally M.L.B. v. S.L.J, 517 U.S. 102 (1996) and many other cases.
Issue 4: The admission of father/appellant’s arrest records over father/appellant’s trial counsel’s contemporaneous objection, was hearsay, perhaps required authentication, was perhaps in part not relevant, and was not harmless error. 
Supporting legal authority for Issue 4:  

See generally CRE 802, 901 and 902, and 402. Leiting v. Mutha, 58 P.3d 1049, 1053 (Colo. App. 2002)(Statements are not automatically admissible under CRE 803(8) merely because they are contained in a public report.)
Issue 5: The trial court’s last-minute taking of judicial notice of an unrelated court case concerning paternal grandmother, over contemporaneous objection, without giving father/appellant’s counsel an opportunity to review the case file and then call the paternal grandmother to rebut the information in that case, is a violation of due process and is not harmless error. 
Supporting legal authority for Issue 5:  

While Sakal v. Donnelly, 494 P.2d 1316 (Colo. App. 1972) allows the taking of judicial notice of an unrelated case, there is no Colorado case law that extends that case and legal principal to the extent here. 
Issue 2: On 2/9/05 the counsel for father/appellant moved for a continuance on the grounds that father was not present at the termination hearing on 2/9/05. Counsel for father pointed out that father regularly attended hearings. Father did in fact miss only that hearing and appeared for the ruling on 2/28/05. The effect of father not being present was that father was not able to testify or advise counsel in his defense. His counsel expected to call him to testify. 

Considering the totality of the circumstances, the court’s refusal to grant that continuance was an error that rises to the level of an abuse of discretion, affected a substantial right of the father/appellant, and was materially prejudicial. 
Supporting legal authority for Issue 2:  
CRE 103; CRCP 121 1-11; Crist v. Goody, 31 507 P.2d 478; Colo. App. 496, 500 (1972)

Issue 5: There was a contemporaneous hearsay objection by father/appellant and mother/appellant concerning the admission of the social worker’s new termination report. The trial court admitted the document. The circumstances here are such that the document’s admission is an abuse of discretion that likely changed the result of the termination hearing. In spite of §19-1-107, CRS 2005, the report did not contain information only about the child. 
Supporting legal authority for Issue 5:  
CRE 801(c) and 802; CRE 805; §19-1-107, CRS 2005; National Canada Corp. V. Dikeou, 868 P.2d 1131, 1138 (Colo.App. 1993).
Issue 4: Father/appellant argues that he was fairly compliant with the treatment plan, that his rights to the three older children were terminated and they are not likely to be adopted, and that the maternal grandmother was not given a fair chance to be a less-drastic alternative for the children. The trial court did not sufficiently consider long-term foster care as an alternative. Father/appellant argues that these factual issues rise to the level of an abuse of discretion by the trial court. 
Supporting legal authority for Issue 4:  

None
Issue 6: Father/appellant argues that the relatives were not given a fair chance to be a less-drastic alternative for the children, that there was substantial compliance with the treatment plan, and that the father/appellant made progress in his treatment. Certain relatives filed a timely request for custody.  Father/appellant argues that these factual issues rise to the level of an abuse of discretion by the trial court that was not harmless error. 
Supporting legal authority for Issue 6: 
People in Interest of M.M., 726 P.2d 1108 (Colo. 1986) 
The undersigned requests that the Court of Appeals issue an opinion reversing the order of the trial court in this matter, remanding this matter for a re-trial of the adjudication or termination hearing or, in the alternative, enter an order setting this case for full briefing.

RESPECTFULLY SUBMITTED this Wednesday, May 11, 2005.

__________________

Philip Robert James #9781
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