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On June 27, 2003, this Court ordered this counsel to file this Petition for Writ of Certiorari. A copy of that Order is attached. Counsel received a copy of this Court’s order from the Petitioner E.A. on July 10, 2003, but has not been given notice of the Order otherwise. 

The Petitioner, the respondent mother in a Dependency and Neglect action from the ggg District Court, petitions this Court pursuant to C.A.R. 49 and §3-4-108, C.R.S., for the issuance of a Writ of Certiorari on the special and important grounds that the decision of the Court of Appeals is unjust, so far departs from the accepted and usual course of judicial proceedings, and has sanctioned such procedure by the District Court, that the circumstances call for this Supreme Court’s exercise of its supervisory power.  
ADVISORY LISTING OF THE ISSUES PRESENTED FOR REVIEW

1. The trial court’s due process errors aversely affected the outcome of the case. 
a. The Court of Appeal’s ruling that improperly admitted reports were harmless and cumulative, is not correct. 
b. The Court of Appeal’s determination that review of the trial court’s sua sponte taking of judicial notice is precluded because there was no contemporaneous objection, misplaces the concept of the trial court’s discretion for that of the trial court’s authority. 

2. There was insufficient evidence to prove clearly and convincingly that there was no less-drastic alternative to termination of parental rights.
REFERENCE TO OFFICIAL AND UNOFFICIAL OPINIONS OF THE COURT OF APPEALS

Petitioner respondent mother refers this Court to the unpublished opinion of the Court of Appeals in this matter; 02CA891, attached hereto, Robinson v. Clauson, 142 Colo. 434, 441, 351 P.2d 257, 261 (1960), People v. Hampton, 746 P.2d 947, 953 (Colo. 1987), Robinson v. County of Denver, 30 P.3d 677, 684-685 (Colo. App. 2000), and People v. Diefenderfer, 784 P.2d 741, 755-6 (Colo. 1989).

THE GROUNDS ON WHICH JURISDICTION IS INVOKED


The Court of Appeals affirmed the judgment of the trial court in the unpublished opinion on April 17, 2003, a copy of which is attached hereto. The Mandate of the Court of Appeals issued June 16, 2003.

There are no orders respecting a rehearing or orders extending the time within which Petitioner may petition for certiorari, other than this Court’s attached Order of June 27, 2003 directing Petitioner’s counsel to file this Petition.
STATEMENT OF THE CASE

 This matter is an appeal from a dependency and neglect action filed in Alamosa District Court on 4/20/01. The District Court adjudicated on 7/27/01, entered a treatment plan on 8/21/01, and heard the termination motion on 3/22/02. The allegations at the termination hearing were that Petitioner mother was serving a four year term of incarceration, that she had a drug or alcohol problem, that she did not adequately care for the child, and that she was not a fit parent nor likely to become fit in a reasonable time. Petitioner mother denied and denies that she continues to have a drug or alcohol problem, that she did not adequately provide care for her child, and that she is not a fit parent. 
ARGUMENT

The Court of Appeals found that evidentiary errors were harmless and cumulative. The Court of Appeals determined that the admission of several social services reports from a prior dependency and neglect action, despite not being admissible under the hearsay exception found at §19-1-107(2), CRS, 2002, were cumulative and thus harmless, because two social workers testified similarly to the contents of the reports. It is Petitioner mother’s contention that the incompetent report contents and the social workers’ testimony were not similar, but merely overlapped in places, so that qualitatively-significant incompetent evidence came in, and was not otherwise harmless.
The Court of Appeals found that judicial review of the trial court’s sua sponte taking of judicial notice of a prior D&N case and two criminal cases is not reviewable because there was no contemporaneous objection. The Court of Appeals cites Robinson v. Clauson, 142 Colo. 434, 441, 351 P.2d 257, 261 (1960) for the proposition that failure to object to judicial notice utterly precludes review. To the extent that Robinson is in conflict with the more modern “plain error” standard of review
, Petitioner mother asks this Court overrule Robinson.

More importantly, the Court of Appeals misapprehended this issue. The issue is whether the trial court had the authority to take judicial notice of extraneous cases, not whether the trail court had the discretion to take judicial notice of matters it had the authority to judicially note. Robinson is a discretion case, not an authority case. It is Petitioner mother’s position that the trial court here, by taking judicial notice of extraneous cases that it had no authority to take judicial notice of, made the contents of those cases determinative and final in this new dependency and neglect action, thereby denying to Petitioner mother the structural due-process right to cross-examine and contradict the contents of those other cases.

Petitioner mother argues that the proof of less-drastic alternatives to termination of parental rights in the termination hearing was cursory; Transcript, p. 80, l. 17—p. 81, l. 17, and not sufficient to meet the standard of clear and convincing evidence.
Petitioner mother also generally objects that her due process rights during the pendency of the D&N and the termination hearing were abridged. 
TYPE OF RELIEF SOUGHT


Petitioner asks this Court grant the Petition and issue a Writ of Certiorari as to all issues.
TRIAL COURT INFORMATION


The names and addresses of the court, the parties and their attorneys in Alamosa District Court are: 

Honorable O. J K 

Division 1, District Court

7022 344th Street

ggg CO 800000
Etc.
TRANSCRIPT

Because of Petitioner mother’s indigence and current incarceration, Petitioner is unable to provide this Court with a copy of the transcript. Petitioner prays this Court order the Court of Appeals to transmit the transcript of the termination hearing to this Court for its use in determining the merits of this Petition.


RESPECTFULLY SUBMITTED Wednesday, August 20, 2003.

_____________________________

Philip Robert James, #9781
I certify that on Wednesday, August 20, 2003 I mailed a true and accurate copy of the attached document via hand delivery, court mail or pre-paid first class mail addressed as follows:  

Colorado Court of Appeals, 3rd Floor

Colorado State Judicial Building

2 East 14th Ave. 

Denver, CO 80203

� See People v. Hampton, 746 P.2d 947, 953 (Colo. 1987)(Plain error and failure to object, generally.) See Robinson v. County of Denver, 30 P.3d 677, 684-685 (Colo. App. 2000). (instructional error). See People v. Diefenderfer, 784 P.2d 741, 755-6 (Colo. 1989)(prosecutorial misconduct and plain error;  cautionary instruction and plain error)


� Robinson should be distinguished in that not only did counsel in the Robinson case not object, he actually concurred with the taking of judicial notice during the trial. Id. at p. 261. 





