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The Petitioner, the respondent mother in a Dependency and Neglect action from the Denver Juvenile Court, petitions this Court pursuant to C.A.R. 49 and §3-4-108, C.R.S., for the issuance of a Writ of Certiorari on the ground that the decision of the Court of Appeals is in conflict with a decision of another division of the Court of Appeals. 

ADVISORY LISTING OF THE ISSUES PRESENTED FOR REVIEW

The trial court refused to qualify witness Boe Thomn as an expert, allowed lay opinion by the witness, and the witness testified far outside the scope of lay testimony. The Court of Appeals listed the topics of the witness’s testimony and determined that allowing that testimony was within the discretion of the trial court. This ruling by this division of the Court of Appeals is in conflict with the decision of another division of the Court of Appeals in People v. Stewart, 26 P.3d 17, 25-26 (Colo. App. 2000).

REFERENCE TO OFFICIAL AND UNOFFICIAL OPINIONS OF THE COURT OF APPEALS

Petitioner respondent mother refers this Court to the unpublished opinion of the Court of Appeals in this matter; 01CA156, attached in the Appendix hereto, People v. Stewart, 26 P.3d 17, 25-26 (Colo. App. 2000), and Hock v. New York Life Ins. Co., 876 P.2d 1242 (Colo. 1994).

THE GROUNDS ON WHICH JURISDICTION IS INVOKED


The Court of Appeals affirmed the judgment of the trial court in the unpublished opinion on July 18, 2002, a copy of which is attached in the Appendix. 


There are no orders respecting a rehearing or orders extending the time within which Petitioner may petition for certiorari.

STATEMENT OF THE CASE


The trial court refused to qualify witness Bie Thn as an expert, allowed lay opinion by the witness Boe Ton, and the witness testified far outside the scope of lay testimony. The witness testified in part as to her own observations of the child T.L.L., but she also testified as follows:

a. That T.L.L. has a need to belong; Transcript, p. 101, l. 7 and again p. 110, ll. 1-7, and is avoiding tremendous grief. Id. ll. 12-16.

b. That witness Thn’s “interpretation” was that T.L.L. meets her foster mother’s needs rather than the opposite. Id. p. 102, ll. 14-22, and again at p. 103, ll. 14-17.

c. The witness testified that if T.T.L. were to be with an adult who does not meet her needs, it would be an issue for T.T.L. Id. pp. 106-107. 

d. The witness testified that it is very basic for any child to feel as though someone is meeting her needs. Id. p. 108, ll. 4-7. 

e. The witness testified that unequivocally there is something about foster care that is keeping T.T.L. from being able to feel like she can open up. Id. p. 109, ll.20-25.

f. The witness testified that T.T.L. ought to be adopted rather than in a long-term foster care situation. Id. p. 110, ll.8-25. 

g. The witness was asked what impact that the child’s not being able to see her natural mother in the future would have. Id. p. 111, ll. 5-10. The witness responded that T.T.L. would miss her mother but needs to attach to somebody else, and that T.T.L.’s trust has been broken. Id. p. 112, ll. 1-10. 

h. The witness testified: 

This is a very important junction in (T.T.L’s) life. She needs to have this attachment happening for her and this trust to be able to be built, and if she goes into the teenage years without this, I see this as a—developmentally, this could be a very devastating time. Id. p. 112, ll. 19-24.

The Court of Appeals listed the topics of the witness’s testimony and determined that allowing that testimony was within the discretion of the trial court. The Court of Appeals said: 

Thereafter, the therapist testified concerning T.L.L’s need to belong to her family, her losses, and her inability to grieve losses; the importance of having her needs recognized and met; her inability to “open up” while in foster care; the impact of losing her mother; and her need for a long-term attachment. 

The Court of Appeals focused on part of the issue; the need for personal knowledge by the witness, saying: 

This ruling was within the bounds of the court’s discretion. The therapist’s testimony was based on nine months of work with T.L.L., during which the therapist had listened to the child’s problems. Thus it was properly admitted pursuant to CRE 701. (citation omitted)

This ruling by this division of the Court of Appeals is in conflict with the decision of another division of the Court of Appeals in People v. Stewart, 26 P.3d 17, 25-26 (Colo. App. 2000).

ARGUMENT

Petitioner respondent mother argues that the issue here is not personal knowledge, but the extent of the witness’s testimony. The Court of Appeals cites Hock v. New York Life Ins. Co., 876 P.2d 1242 (Colo. 1994), as supportive of the trial court’s discretion. In that case the witness testified merely as to a person’s mental state and whether she believed he misstated his income. At pp. 1253-54. In contrast, in this case, the witness not only testified generally as to the child’s mental state, but also these interpretive and extrapolative opinions:

1. Her need to belong to a family. 

2. her inability to grieve losses,

3. the importance of having her needs recognized and met,

4. her inability to “open up” while in foster care,

5. the impact of losing her mother,

6. and her need for a long-term attachment.

No Colorado case law stands for the proposition that extensive contact with this child allows the witness to tread further into the domain of the expert: that the wider the gathering of information, the wider the scope of the lay opinion.

Petitioner respondent mother argues that the facts in this case make this a Stewart situation rather than a Hock situation. In People v. Stewart, supra., the Court of Appeals disapproved a non-expert police officer testifying as to the significance of tire tread marks at an accident scene, his reconstruction of the accident, and his resulting opinion as to how the accident occurred. The Court of Appeals says:

Without being expressly asked for an opinion, as such, the officer was asked, and was permitted to respond to, questions designed to elicit his interpretation of the evidence. At p. 25.

Similarly, here the witness was asked to interpret the extensive evidence she gathered. She went further, and extrapolated into the future, traditionally a function of experts. The Court of Appeals says in Stewart: 

While the testimony was not encumbered with scientific terminology and the trappings of complex theories, it did involve considerably more that common experience and required practical knowledge of a scientific, technical, or specialized nature. At p. 26. 

TYPE OF RELIEF SOUGHT


Petitioners ask this Court grant the Petition for Certiorari.

TRIAL COURT INFORMATION


The names and addresses of the parties and their attorneys in Denver Juvenile Court are: 

Llia, Asst. City Atty.

Child Protection

Denver Dept. of Social Services

1200 Federal

Denver, CO 80204

ler, Esq. 

18 an St. #64

Denver, CO 80203

k, Esq. 

5 17th St. #100000

Denver, Co 80202

TRANSCRIPT

Because of Petitioner respondent mother’s indigence, Petitioner is unable to provide this Court with a copy of the transcript. Petitioner prays this Court order the Court of Appeals to transmit the transcript of the termination hearing to this Court for its use in determining this Petition.


RESPECTFULLY SUBMITTED Saturday, March 01, 2003.

_____________________________

Attorney, #1

I certify that on Saturday, March 01, 2003 I mailed a true and accurate copy of the attached document via court mail or pre-paid first class mail addressed as follows:  

Colorado Court of Appeals, 3rd Floor

Colorado State Judicial Building

2 East 14th Ave. 

Denver, CO 80203

lia, Asst. City Atty.

Child Protection

Denver Dept. of Social Services

1200 Federal

Denver, CO 80204

, Esq. 

1888 hern St. #6

Denver, CO 8020

Clerk of the Juvenile Court

City and County Bldg.

1437 Bannock Street

Denver, Colorado 80202

tek, Esq. 

51 17th St. #100000

Denver, Co 80202

____________________
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	MOTION FOR ENTRY WITHOUT COST



The Petitioner, the respondent parent in a Dependency and Neglect action in the Denver Juvenile Court, moves this Court pursuant to §13-32-101(3), CRS, that no cost be charged.  Further Petitioner states that her attorney was appointed on appeal because of her indigence.


RESPECTFULLY SUBMITTED Saturday, March 01, 2003.

_____________________________

Attorney, #1

